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Union of India and another ... Respondents. '?
2.Registration T.A.No.1662 of 1987(W.P.No.992 of 1985) f AN
| Ram U.Adveni SO0 Applicant
Vs. “:5_; !
: Union of India and another coe Respondents. _35
3. Registration T.A.No.1663 of 1987 (W.P.No.993 of 1985) |
1
Gajraj Singh e Applicant |
7 Vs. ?3;}* A
Union of India and another .... Respondents. j;.i &
4.Registration T.A.No.50 of 1987 (W.P.No.1337 of 1985) .
o
R.K.Misra and 5 others ... Applicants.
:
Vs. H
Union of India and another cos Respondents. |}
AND Eé'
5. Registration 0.A.No. 608 of 1987 "
K.D.Dubey voe Applicant ;%; *‘;3
Vs. | R
s -
Union of India and another oo Respondents. . SRy
A : “
Hon.D.S.Misra, AM "
Hon.G.S.Sharma,JM ﬁ
(B}" HDH&G;S.SMI‘NE,JM) 3 ;
w £ 4 g
The 2arsbt above mentioned five transferred - |

applications are writ petitions under Article 226 of the
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cants in all these cases are pontad :1*:1 'ﬁhg T;;ne @ffice n

.
the Locomotive Workshop (2113.1*‘:3&.311h aﬁfﬁsgd Clerks and have

T
B,

challenged the validity of their transfer orders from the
b R

Time Office to other offices of the Northern Railway at

r Lucknow. As common questions of facts and law arése in these
cases, they were heard together on the request of learned
counsel for the parties and shall be governed by this judg-
ment.

2. The applicants in these cases with the excep- f‘

tion of K.S.Shukla applicant in T.A.No.1661 of 1987 were

initially appointed on the post of Clerk/Time Keeper in ij
the Time Office of the Additional Chief Mechanical Engineer

(W) Northern Railway, Charbagh Lucknow and later on promoted

H
th

as Senior Clerk/Sr.Time Keeper in the said office from time
to time. Some of them were later on promoted as Head Clerk
in the Time Office. There was a restructuring of the existing | 8
cadres of categories 'C' and 'D' in the Railways under letter (|
dated 16.11.1984 of the Railway Board and thereafter, vide
staff order no.51 dated 19.1.1985, the respondent no.Z2
Dy.Chief Mechanical Engineer (W) transferred the applicants
A.A.Siddiqui, Gajraj Singh, Ram U.Advani and R.K.Misra and
5 others (applicants in T.A.Nos.1660 of 1987, 1662 of 1987
1663 of 1987 and 50 of 1987) from tha.post of Head Clerk I;
in Time Office to General Section, Black Smith Shop Office

or to an office in other workshops in the same capacity.

The applicant K.S.Shukla (applicant in T.A.No.1661 of 1987
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. Keapﬁr there. On raatruntur;ijgg nf ’i:‘ha .ua.ﬁrj'?g -Lf_g; ;;z,ﬁf'vf'--@-"f-ﬂf-‘
ed es Assistant Superintendent by staff order no.51 dated
19.1.1985 and under staff order no.138 dated 23.2.1985 *w
was ordered to be transferred i *t“he Syata:m ‘Technical School
Office in the same grade at Lucknow by tha xaapnndan'b no.2.

The applicant K.D.Dubey ( in O.A.No. 603 of 1987) was initi-

T ally appointed as a Clerk in the Time Office at Lucknow
and later on he too was promoted as Head Clerk w.e.f.1.1.1984

! and by his staff order no.462 dated 22.6.1987 the respondent

| no.2 ordered his transfer in Erecting Shop out side the

Time Office in the same capacity.

: i The case of the applicants is that in accord-

ance with the directions of the Hon'ble Supreme Court in

the case of Works Manager Central Railway Jhansi Vs. Vishwa-

1'\-

£ nath and others (A.I.R.1970 S.C.-488) the Railway Board

vide its letter no. E(II)70-80/0AT/FAC/1-2 dated 25.7.1970

directed all the General Managers of the Indian Railways *_‘_‘_,_
that the Time Keepers employed in the workshops are entitled F
to the benefits of the provisions of the Factories Act.

Prior to the implementation of the decision of the Hon'ble

Supreme Court, the applicants were governed by the Hours

of Employment Regulation and had to work between 9.30 A.M.

and 5 P.M. i.e. for 39 hours while in the Time Office, the

working hours are from 7.30 A.M. to 5 P.M. i.e. 45 hours

N TR

per week. Time Keepers employed in the workshops of the 3

Railways are treated as essential staff and are entitled

N s

to priority in the matter of grant of railway accommodation

in comparision to Clerks in other Sections of the workshops.
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dent no.2 has no power or ﬂtﬁhﬁtﬁ%ﬁ;’;-

'.

from Time Office to any nf;ﬁaf office. Th”e clerks fn g’h -j. @
e

of the C&W and Loco shops of the Railways are not treatec
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workers under the Factories Act while the applicants are be ng 188,
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'} treated as workers under the law. They are, therefore, a diﬁtin‘c;b

"l..

. category and are not subject to the provisions applicable to

1“ i
3
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the railway employees under Chapter VI-A of the Indian Railways
. Act. The applicants are thus, not transferable from Time Office
to any other office of the Railway. It has also been alleged -?"

that some persons junior to the applicants have been retained

|
i~

Gl
i

in Time Office while the applicants have been picked up for trans- 2

fer which is discriminatory and illegal. It may be mentioned |

here that the orders of transfer of the applicants from Time e

Office to other Sections passed by the respondent no.2 could

not be implemented so far due to the interim orders passed by

the High Court or this Bench.

AR The respondents have contested the case. A proper counter

affidavit was however filed only in T.A. No.50 of 1987 in the

High Court. That too was not received here with the record of

the case and the respondents, therefore, filed a copy of the

said counter affidavit here with the leave of the Bench. It was
> stated therein that the applicants were initially appointed |
qﬂ as Clerks and promoted on the basis of seniority puaitinn-‘ in

non-personnel seniority group comprising of Time Office Clar:l_.;:a.;i

staff too. They were never appointed as Time Keepers nor promoted
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T:

the applicants cannu'l:. challenge the ve -'*':'-ai'by of fha:llff‘ tre 1fr; 3

I ' order. The transfer of the applicants from one Section to an
in the same office premises is without any loss of aaninrit?’ "
pay or rank and orders of transfer being administrative are 1;0%‘ "
discriminatory as alleged by the applicants. The decision to trans—
fer the applicants was arrived at between the administration and et o
: both the Trade Unions in order to distribute the benefits equitably
to the staff in each office/section with maximum stay in the Time

Office so that the officials working in other branches could have

'1_-'\

the benefits of their transfer ffop the Time Office. The night -
duty allowance is admissible to all staff in terms of the Railway

Board's letter dated 9.3.1973. The grant of over time allowance ,:
is not a matter of right as over time is granted only on the basis
of extra work. Time Office does not consist of separate seniority
group but a part of non-personnel seniority group which cnnaiata

of several sections, shops, offices, etc. The applicants belong

to clerical cadre of non-personnel seniority group and their post- ‘

ing in the Time Office was a matter of chance and not as of right.

Transfer is a part of service and the Clerks working in the Time

Office can be transferred and posted anywhere in that group in

the Railway. The administrative control of Sr.Accounts Officer

in Time Office is in respect of day to day working but the execut-

ive control vests in Additional Chief Mechanical Engineer (for

short ACME). The orders of transfer issued by the ACME are, there- " Ex

fore, perfectly in order. The loss or diminution or increase in | j_ o
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5.
by Sri G.P.Agarwal Advn.catt.e, a*pjp*é,:

ot

dents. They neither bear any varificatian nor ¢ 'fj _' ': ‘_*

support thereof has been filed.
has to be signed and verified as a written statement 'b;f ﬁha neﬁ ,,.,.u..
the same manner as provided under order VI Rule 15 of tha Code

of Civil Procedure. The replies filed by Sri Agarwal are nat.

in accordance with the rules and, therefore, cannot be treated

f_ as replies in the eye of law. The applicants have filed rejoinders

in two cases reiterating their allegations made in the petitions. _.!*_' £
O It is not in dispute in these cases that at present 8 !‘
j S

all the applicants are working in clerical cadre in the Time Office &

of the Locomotive Workshop Charbagh Lucknow and they all enjoy e
the status and privileges of workers under the Factories Act. HJ
It hes not been disputed on behalf of the respondents that in

their capacity as workers, the applicant are aedk entitled to the

privilege of getting over—time allowance which is not permissible t 4

to other clerical staff employed by the Indian Railways. The res- - 3

Akedad  d R i

pondents have, however, dZepwied Yhe faot that the night allowance §
Wit~

3 .I"l|.-'hh

payable to the applicants as workers has also been granted by .-;;.‘_{

the Railway Board to certain other categories of the staff imrl-:ing
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ste., and as such, "':l.ﬁﬁ-‘;f-,e‘.._c.- clerical staff

main contention in

cants, who come under 'I'.ha d-f T i; ion of wo
. g g"i' -
ferred by the respondents to any pW a‘ Qg‘ﬂta *la

\ g .~.;- * -

as a survelliance worker on the ground that the transfer had
converted a workman under the Industrial Disputes Act into a non-

workman. The main question arising for determination in these

cases, therefore, is whether the applicants working on the posts «F

of workers within the meaning of Factories Act can be transferred '~ i,;_r:

to the posts of non-workman in other JSections of the Railways? r; X

Rule 226 of the Indian Railway Establishment Code Vol.I provides :

that ordinarilly a railway servant shall Dbe employed throughout

his service on the railway or railway establishment to which he | a. -

is posted on first appointment and it shall be open to the Presi- ..

dent and in the case of group 'C' and group 'D!' railway servants '

to the General Manager or a lower authority to whom the powers : ..:J
\_/ are redelegated, to transfer the railwvay servent to any other -"‘ I-,;l
(f”S Department or railway or railway establishment including a project | - “

)

in or out of India. Rule 227 further provides that a competent

‘--q#-_?-v'..- G #Tm‘?‘“’e 3 1 A
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position in non-personnel seniority graup ﬁﬁﬂ

never appointed as Time Keepers or'premoted as Se m
Keepers or Head Time Keepers. It has been furthera
that all the clerical staff working in Time Office, g{d*f"::

X -

Offices and various other Sections of non—peraannel s&;%if'

|~

7;', . B
ity group are borne on a combined seniority list for &hg?fxg
purposes of confirmetion and promotion to higher grade.

The benefits and facilities claimed by the applioants ggh$

workers are not part of their emoluments and cannot b& Eii
F'.-FJ i g

claimed as of right and it is merely a chance that on acce unt
» ;.." '

of being posted in the Time Office they recieve such ben*fwﬁJ
fits. In the rejoinder filed 1in that case, the applic- dﬁi{
did not dispute the fact that there is a combined aen%fiﬂ |
1ist of the entire clerical staff working 1in Time ﬂffiﬂé

7 and other Sections of the Northern Railway amd the applih*

Xomald f
ﬂk cants had ephked their promotions on the basis of this cﬁmn

‘bined seniority. This being the position, the elaim Qﬁ ¢ fi
!
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that the Railwmf L
President in the eigrciﬁe .
Article 309. Under rﬁle 157r the
the Railway Board to male T“”“”ﬁfﬁj

non-gazetted railway servants unﬁer*¢heir caTg@_ﬁ ____
which are embodied in the schemes framed By thg
have full effect of law, The status of wﬁfk##ﬁ“g_
on the clerical staff working in the Time Office a
railway workshops by the Railway Board under thei
dated 21.10.1970 in the 1ight of the decision of the

Supreme Court in the case of Works Managcr, Central

Vs. Vishwanath (A.I.i. 1970 S.C. -488). There is neﬁhing;;;}

the said letter or in the decision of the Hon'ble suprémg:_;ﬂ'r-. -

| uurt that the clerical staff enjoying the status af wark&n%*3

.1'
-
-

in the Time Office cannot be transferred to any other affia;fj

' Thus, in view of specific provisions of transfer of. the ?;P

‘,"l.:
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railway employees from one railway to another and frﬂm_anﬂ

.
Rl

~
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oy

:rallway establishment to annther railway establishment, aa-

i pointed out above, the applicants cannot complain agaimst
their impugned transfer orders merely because they'will lmﬁe
their status and benefits enjoyed by them as workers in the
Time Office on account of their chance posting'in the said . E
offices |

-

9. In B.Baradharao Vs. State of Karnataka (A.ERY

1986 S.C.-1955), it was ouserved that it is well understood

that transfer of a Government servant, who 1is appointed to

l.: %ﬂﬂ
¢

. Le k)
e e e e —— " e —— ] 2 J 3 X - -
[ . ! 4




W
e

........

a particular place or in a Bﬁw».ﬂ;
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| se, his appointment itself is to EJ&QQEF}?

| able post. It has neither been aIleged ?i?;‘f:
| notice that the anplicants will in any way su qw;i
1oss of their pay or any other allowances usugpfﬁl{j.
nicsible te the incumbents of the equivalent_pffi

of fices of the Railway other than Time Office éﬁ‘ﬁ

h;.m e
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transfer. We are further of the view that wver#ﬁﬁmﬁ

allowance is paid merely to compensate a worker ﬁﬂr i?ﬁ‘

extra service and labour put in by him and it camndt ﬁe¢

claimed as of right if he 18 not required to do any w’“

i-

P

peyond his prescribed working hours. rurther there beiﬁg

a common cadre of ncn-personnel staff of the Railway, the

staff is liable to be transferred from one section ta | “3

e e e

another till some posts are declared non-transfer&ble by s

- . the competent authority. The decision of the Rajastham TE
High Court relied upnn by the applicants is distinguishaﬁwi
ble as tne rules of their service are different than the“
rules on which the said decision is based. We are, the@g#

fore, unable to give any benefit of this decision to ﬁhéf

applicants.
\> 10, : We do not find any force even in the
(; cantentjon'of the avplicants that under para 410 of the
IJ

Indian Railway Lstablishment Code, they being under the
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was not competent -

..........

natlnn against the applicanﬁa»nﬁ

1.!‘.-

junior to them are being retaiheéhfﬁi

stay of the applicants in Time Office in arder;ﬁ
similar benefits of workemn to other members of
personnel staff working in the Railway who could %%&
the same esrlier. Thus, having carefully cansidere&
aspects of the case oif the applicants, we have not beewaa
to convlnce ourselves that the impugned transfer erder& ?f
suffer from any lllegality, lack of Jurisdiction onr ther

hes been any discrimination against the applicants.

f

1fal s " A11 the petitions are -accordingly dismissed
without any order as to costs. The interim stay orders ';ﬁiﬁ

granted in these cases are hereby vacated. x A4 %
kgm"" 8Q o IRV - Tl 4’5"’/;
MEMBER (A) : MEMBER (J)

DﬂtEd: iﬂ 03-1988
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