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CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD
Registration T.A. No,1483 of 1987

R.K. Sinpha and Qthers ...... Petitioners

Versus
Union of India & Others,.... Respondents,
Connected with:

Registration 0, A. Np,927 of 1987

M,D. Ram & 9 Others ,..... Petitionars

\\ersus

Union of India & 2 Others,...., Respondents,

HU”.DJIS' Niﬁrﬁ, R.M,

Hon,G.5,5harma, J.M.

(BY Hun.D.E. NiSI'E, ﬂ.m')

The first case No.1483 of 1987 (T) is an
original writ petition No, 3503 of 1984 which has come
on transfer under Secticn 29 of the Administrative
Tribunzls Act XIII of 1985, The 28 petitioners in the

writ petition have sought particular interpretation

of an order dated 17,868,683 passed by the Director General,

Posts & Teleqraphs, New Delhi, respondent No.q1 and
quashing the order of their reversion from the cadre

of ATMs to that of Telegraphists,

2% In 0.A. No,927 of 1987, 10 petiticners have
sought the quashing of the two orders dated 23,9,87
passed by the General Manager, Tele-Communication U.P.
Circle, Lucknou, respondent No,?2 transferring them to

various stations, As the facts of the two cases =are
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inter-connected it would be convenient to dispose

0§ the matter by a common judgement.

B The admitted facts of Case No.1483 of 1987(T)
are that the petitiocners were working as Assistant
Teleqgraph Masters from various dates prior to 1.1.73
and were regeiving salary in the scale of pay of a
Telearsphist and a special pay of Rs, 30/- per month;
that with effect from 1.,1.73 a neuw cadre of Assistant
Telegraph Masters was created vide D,G, P & T letter
No,4-8/74 dated 9,8,74 and a neu scale of pay
Rs,380-560 was prescribed; that by 2 cseparats

order dated 6.,10.,75 the D.G. P & T decided that the
appointment to the cadre of ATMs from the cadre of
Telegraphists would involve assumpticn of higher
responsibility and the pay of such of ficials on their
promotion to the cadre of ATMs may be fixed under

F.R., 22-C: that the D.C. P & T issued orders on
17.8,683 directing merger of the cadre of ATMs into that
of Lower Selection Grade Telegraph Masters as perT
recommendation of the Committee aon Tele-communications
under the Chairmanship of Sri Sareen; that the above
stated order dated 17,8.83 (copy Annexure-18) directed
that 85% posts of ATMs be upgraded to the post of
Lower Selection Grade Telegraph Masters and the remaining
15% posts be abolished; that in pursuance of the above
stated order deted 17,8.83 the General ManagerT,
Telecommunications U.P. Circle, Lucknou passed an

order dated 20,12,83 converting 311 posts out of 131
poste of ATMs in the U.P. Circle into the posts of

LSGTMs (copy Annexure-19); that on 2.,3,84 orders have




been passed by respondent No.2 whereby Telegraphists
have been promoted and posted as LSGTMs against

| consolidated vacancies of LSGTMs (copy Annexure-CA,16),

The grievance of the petitioners is that they

have been excluded from considerztion for promoticon .
and posting on the upgreded posts and their apprehension
is that they will be reverted from the cadre of ATMs

to the cadre of Telegrephists, pt the admission stage

the Hon'ble Judges of the Division Bench of the

aAllahabad High Court passed an order on 15.,3.84 as

follous ¢

" Mesnuhile the respondents are retreined

from reverting the petiticoners from the
| oost of ATMs to those Teleqraphists,if =
i such orders for reverting them have not |

! already been implemented,"

. An application foT impleadment as respandents was

:. filed on behalf of the B petitioners 1in 0. A No,927 of
1987 and the learned counsel stated that he did not want
to file any counter reply and prayed for an opportunity &
being given for submitting arguments on behalf of tnese

£1. petitioners, The application uas not opposed by the
applicants as uwell as the respondents 1 to 8 and

Shri B.,P.Srivastava, iearned counsel for the petitioners

was allowed to advance arquments,

{ Ei 4, in 0.R. No,927 of 1987 the admitted facts of

| the case are that they were promoted in the cadre of
LSGTM z2gainst 20 promotional avenue scheme on various
dates betueen 1981 and 19833 that a seniority list of

LSGTM uas iseued on 24,5.84 (copy Annexure-1); that
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D,G. P & T by an order dated 16,12.83 introduced one

Time Bound Promotion Scheme after completion of 16 years
of service and at the same time sbolished 20% promotion
scheme with a decision that officials promoted under

20% Selection Grade Scheme will rank en bloc senior .
to others (copy Annexure-3); that the D.G. P & T vide

his order dated 17.,8.83 merged the cadre of ATMs uwith
that of LSGTMs and abolished 15% posts of ATMs

(copy annexure-7); that consequent on the implementation
of the merger scheme General flanager, Telecommunication
U.P., Circle, Lucknouw issued orders to fill up upgraded
nosts of LSGTM on 2,3.84 and the petitioners, who waere
also promoted joined their duties on the new posts on
10,3,84, The petitioners' grievance 1is that by the F"j
+wo orders dated 23.9.87 the respondents have treated
them as having been promoted on adhoc basis and
transferred them to far away places causing avoidable
hardship., At the time of admission on 13,10,87 an

order that status quec be maintzined for a period of
fourteen days was also passed by this Tribunsl, This
order is still continuing, In reply the respondents have
denied the contention of the petitioners and have
contended that these orders uere simply transfer and

posting orders and are not promotional orders and these

transfer orders have been done to fill up vacant posts,

B An application for impleadment was filed on
are
behalf of 16 persons, wvholworking as reserve treined
Telagraphists

pool /in the cadre of Telegraphists in the Telecommunicati

Department in a purely ad hoc cepacity on hourly basis,
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These neuwly added respondents have stated that the

e

claims of the petitioners are misconceived and they
should be directed to join the post and honour the

transfer orders which they are bound under the
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service conditilons,

0% A rejoinder affidavit was filed on bshalf
of the petitioners reiterating the allegations made

in the application,

Te We have heard the learned counsel for the
j narties and carefully perused the documents on record,
For a proper adjudication of the issues involved in
the tuo cases it would be relevant to recapitulate ..
[% the broad outlines of the cases, Prior to 1.7.,68 thers
were posts of ~ Testing Telegrephists and Tele Printer
B Supervisors in Central Telegreph Offices and Assistant
o Telegrzph Masters in the Metropolitan Cities. A reporgan-

1 teational scheme come into existence with effect from

43
| 1,768 according to which Testing Telegraphists
B
| W and Tele Printer Supervisors, who had done six months
| B : :
. sprvice uere converted into the cadre of Assistant
-
N | Telegraph Masters vide order dated 27,5.68 from the
- ' Post and Telegraph Board (copy Annexure CA-1). [he

nrocedure for selection and appointment of ATMs is
o contained in D.G, P & T No,208/8/69-I dated 18,3.69

(copy Annexure CAR-2), According to these instructions

| the posts of ATMs uwere to be filled in from amongst
1 volunteers working as Telegraphists after preparing
| o panel on the basis of seniority subject to the

|
j rejection of unfit, The officials brought on the panel

uera to be ogiven training and after successful completieon
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of their training they were to be appointed as ATMg
strictly on the basis of seniority-cum-fitness., The
dutlies and responsibilities of Assistant Telegraph
Masters are given in D.G. P & T letter dated 23.9,.69
(copy Annexure CA,4), The scale of pay of ATMs was
the same as a Telegraphist with a special pay of
95.3D/- per month, The main duty of ATMs is

Testing, localizing faults on Telegraph lines
and circuits, directing the line staff to the points
of intervuption and arranging for spesdy restoration
of the circuit, They also relisve the TMs of routine
supervisory duty regarding disposal of traffic,
On the representation of the Assistant Teleqgraph ;
Masters the Third Pay Commission recommended z néw -
scale of pay which was introduced with effect from
11,73 vide D,G, P & T letter No,4-8/74-TE dated
9,8.74. No separate recruitment Rules were framed
for the neuw cadre of ATMs and zppointment to these
posts were made from among Telegraphists, It is
admitted by the respondents that ATMs were performing
the duties and responsibilities of grester importance
than Telegraphists (para 10 of ths reply)., The
persons promoted as ATMs were given the benefit of
FoR.22-C in the matter of fixation of their pay in
the new scale of Rs,380-560 vide D.G. P & T letter
doted 29,11.78 (copy Annexure-6), In the year 1974
20% promotionsl avenue scheme was introduced under
which 20% of totel sanctioned pasts of Telegraphists
and ATMs were upgreded to the post of Lowser Selection
grade Telegraph Masters (hereinafter referred to as |
LSGTMs). The D.G. P & T circular dated 29,1178 |

b

(copy Annexure-6) provided that ATMs would be considered

4
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for appointment to the grade of LSGTM based on
their seniority in the gradation list of Telegraphists

and such promotion will be considersd as not involving

higher duties and Tesponsibilities, Their Pay on appgia

ntment as LSGTM shall be fixed at the same stage at
which their pay is drawn in ATMs cadre, if there is
such a stage in the scale of pay of Lowerp Selection
Grade Telagraph Masters or at the next higher stags

if there is no such stege. The D,G, P & T yide his
letter No. 213/36/79  dated 748,60 also Blasirias that
the persons holding posts of ATMs should not be
confirmed on the posts held by them as they will lose
the right to have a lien on the posts of Telegraphists
and hence cannot be considered for promotion to the
cadre of LSGTM, The D,G, P & T vide his letter
No,1518/81.T II dated 17,8,8% (copy Annexure Ca,8)
directed that the cadre gf ATMs be merged with the
cadre of LSGTM, The abave instructions also pProvided
For upgrading 85% of the existing sanctioned posts

of ATM to the post of LSBTM and 15% of ATM posts were
to be abolished, The upgraded posts of LSGTM yepe

to be filled from the basic cadre of Telegraphists

on the basis gf seniority-cum-fitness and such of
ATlfs who could not be promoted as LSGTMs ueigiiguerted
in the Teleqraphists cadre., The incumherts from among
the ATMs, who could not be accommodated in the select
list of upgraded posts of LSGTM, were given procection
of pay after their reversion to the Telegraphists

cadre in the grade of Rs,260 - 480,

8. The 28 petitioners are the ATM= who ere

L
apprehending their reversiogn to the cadre of Telegraphist:i
L

;

I
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Their contention is that they should be promoted

to the LSGTM grade (Re,425 - 640) in accordance +

uith their seniority as ATMs and by virtue of the

fact that they wers holding higher poststhan the :

Telegraphists and were zlso drawing pay in the higher

scale Rs,380 - 560, The respondents deny the clzaim

of the petitioners on the around that the ATMS

Jas & temporary and ad hoc cadre which has been |

abolished and the petiticners have no right to cnntinu;
. _ on such a post. Their contention is that this has

been done in accordance with the reorganization

scheme for providing greater efficiency and

administretive convenience, The learned counsel for

-

o S |

the respondents has cited the decision af the Hont'tble n

Sypreme Court in the case of N,Ramneth Pillai Vs, ‘ﬁ
State of Kerala and tuo others. - AIR 1973 SC 2641,
in which it has been held that abolition of post B

is not dismissal or removal from cservice and
consequently termination of service does not attract
| Article 311. The Hon'ble Supreme Court zlso held
| that where exigencies of administrati on reguired )
alteretions in establishment end creation of neuw

" - Department and there was no colourable exercise of

- powers by the Stntpit%ers uas no question of bias or 'S
male fides in regesrd to it, The learned counsel for

the petitiognar houever contended that the uparadation

of 85% ATMs poet uwes due to the representations of

ATMs and they should be deemed to have been promoted

against the uporaded posts, The learned counsel for

ht”
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the respondents contested this contention of the
petitioners and contended that merely by upgradation
of the post the petitioners cannot claim automatic
promotion to th@seupgraded posts, 1In support of

his contention the learned counselfor the respondents
cited a decision of the Karnataka High Court in

Sampath Kumar M. Vs, Central Provident Fuynd Commissipne;

1983(1) SLR 667, In this case the petitioner was
working as a Head Clerk, There were several other
pereons who were also working as Head Clerks, There
existed a post of Caretakér of Govt, Buildings and
the question of granting special pay to the said post
was under consideration of the Govt, In the meantime
the petitioner was appointed to the post on the basis G |
of option called from all Head Clerks, Subsequently
one post of Head Clerk was upgraded and designated
as Caretaker and it waes decided to fill the post of 1
Caretazker from amongst the Head Clerks, The petitioner
represented that he was entitled to be treated as

heving been asppointed to the upgraded post of Caretaker
but the said representation was rejected, The

Hon'ble Judoe held that the petitioner cannot be

deemed to have been premoted to the upgraded post

unless seniorsto the petitioner in the cadre of Head
Clerks are considered and the petitioner has no right

to promoticn, Another case cited by the learned

counsel for the respondents is Prem Lal Kapoor Vs,

State of Punjab_end Others 1982 SLR 13, In this case

the petitioner was appointed on ad hoc basis to &
temporary post of Artist (photographer in the scsale

Rs, 250 - 25 - 550) for a period of six months or till
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such time a recommendee of the Puhjeb Public Service
Commission/Departmental Selection Committee reports
for duty uwhichever event was earlier, The services
of the petitioner were regularised on the recnmmendatinf
n of the Departmental Selection Committee, Sometimes
later the pay sczle of the post of Artist Photographer
wes revised from Rs, 250 - 560 to 350 - 900 and further
revised to Rs, 825 - 1580, The petitioner was
transferred to another post and respondent No,3, Who
was appointed against the uparaded post,
wes senior to the petitinnenL The petitioners claim
to the upgreded post was rejected by the Hon'ble
Single Judge of the Punjasb and Haryana High Court
with the observation that when the post was upgraded
there was no question of the promotion of the
incumbent of the post and persons senicr to the
netiticner had a better claim for appointment on the
upgraded post, The ratio of the above mentionad

case law cited by the learned counsel for the

respondents is that on the upgradation of 2 post the

persons holding the post do not get promoted sutometi-
celly unless they are entitled to promotion under the

Recruitment Rules prescribed for the post., The

e — e

;J lezrned counsel for the petitioner howsver cited
o)

the following case lau in support of his contention

that the petitioners were entitled to be recruitad to

the upgraded post of LSGTMg :
(1) Bishon Swarup Gupta Vs, Union of India

. Civil Appeal No.2060(N) of 1971 and
two Others reported in AIR 1972 SC 2627,

This case relates to inter. se seniority betueen

direct recruite and promotees to class I grade II posts

B
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of Income Tax Officers. In the year 1958 a decision

uas taken to upgrade a number of posts in class Il
grade III to that of class 1 grade II posts and 5
appoint officers working in grade III to those

upgraded posts, The Hon'ble Suprme Court held

that the decision of the Govt, to fill in all ths
upgraded class 1 posts by promotees from class Il uwas
in accordance with one of the two methods prescribed

in Rule 3 of the Recruitment Rules, 1945 and Rule 4

of ths Recruitment Rules, 1945 which permit the Govt.,
to fill the vacancies either by direct recruitment orf

by promotion or both,

(2) Bishan Swarup Gupta Vs, Union of Indie n
and Cthers and 3 other Cases reported 1n |
1973(3) SCC 1, £

This case also related to seniority between the
direct recruits and promotees to class I post of
Income Tax O0fficers as a2 result of upaoradation of
0pa2A0E0D8828@ 214 posts from class I torclassmis
In this case aleo it was held by the Hon'ble Supreme
Court that with the upgrading of a large number of
posts and the appointments to that of the promotees,
| the quota Rule collapsed and with that the seniority
‘J rules also, In our opinicn none of the above
mentioned csse lauscited by the learned counsel
for the petitioner give any help to their contention
g for sppointment against the upgraded post, According
to the decision of the competent authority i.e,
D,G, P & T upgraded posts of LSGTM are to be filled
by promection from amongst the Teleqgraphists, The

setitioners, although working as ATMs for several

®
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% = years continued to hold their lien on the post of

Telegraphiste and they will also b€ considered for
sromotion according to their seniority and fitness for

soromotion,

The next contention of the petitioners 1is that
+here cannot be azny combiped ceniorilty of two different
cadres eand hence no promotion cen De made on the

hacis of such seniority. In support of this contention

w

the learned counsel for the petitioners cited State of
U.P Ys. Suderchan Deo -nd z2nother cace reported 1N AIR
1963 Alld, 358, This case relates to the seniority

of an officer who uas working on the post of Supervisor
which wes an isolated post not born on 2Ny cadre &nd
created in 1939 manned as a temporary measule, on 22.5.46
the Govt. iscued an order merging the post in the csdre
of Ascistant Masters Govt. Higher Secondary Schools in
the special Subordinate Educational Service, The learned
Judge held that *he cgniority should be determined on
the bacsis of the date on yhich the post wazs includec

in the cadre of Assistant [fasters of Govt., Intermediate

4 Collenes in the spec-ial grade of the Subordinate Special

- —

seryice. In our opinion thiscase lau is not appliczble
to the instant case as the petiticners uere woTking

on a temporary basis in the neu cadre of ATHMe uhille

_— —— e

J etaining their lien ip the cadre of Tslsgraphistes

another contention of the lsarned cou sgl for

the petitiognere 1s that the petitioners alone are

st~
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entitled for promotion on the upgraded poste and the ;
decision of the respondents to extend the field of
promotion to Telegrasphists, who are working in a
louer scale of pay amounts to treating unequals
as equals and is therefore discriminatary, arbitrer}}y
unreasonable and violztive of Article 14 of the
Constitution of India. 1In support of this contention
the learned counsel for the petitioners cited the

follouing case lau ¢

i) Séngara Singh a2nd Others Us, State of Punjab
J
and Others 1983(&) SCC 225,

(ii) A.L.Kalrs Vs, Project and Equipment Corporatior g
of Indis, 1984(3) SCC 316, n

| =
L

The first case deals with reinstatement of
members of the Police Force in the State of Punjab
Wwho were dismissed for misconduct of participatien
in unlauwful agitstion, The Hon'!'ble Supreme Court held
that once the order of diemissal was set aside by
Court, the petitioners were entitled to be treated on
par with the others in matters of reinstatement and
consequential benefits in absence of any distinguishing.d

features,

In the second case disciplinsry proceedings
were initisted for misutilization of advance taken
treating it as misconduct, Hon'ble Supreme Court held
that even after charqing penal interests under the
Rules the disciplinary prgceedings initiated and

punishment of removal inflicted without properly

W
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following the rules was arbitrary and motiveted
and liable to be quashed., In ourl opinion none of
these two case lau gives any support to the

contention of the petitioners,

The petitioners have further contended
that their reversion was violative of Article 311
of the Constitution of India, It is contended on
their behalf that their appointment to the post
of ATMs was after a proper selection throudh the

examination foliocwed by treiping and they were
yorking on these posts in 2 reqular manner, 1In
support of this contention the lesrned counsel for

the petitioners has cited the follouwing case lau f-

(i) Surys Narain Yadav & Others Us. Bihar State
Electricity Board and COthers,
AIR1985 SC 941,

(ii) Nerendrs Chadha and Others VUs. Union of
Indiz and Others.
AIR 1986 SC, 638,

-

The first case relates to the case of

Trainee Engineers of the Bihar State Electricity Board

in which it was held that the Trainee Englneers
formed 2 specific class and Dy virtue of their
having been continued for leng they uwers entitled to

be reqularised on the post held by them,

The second case relates to the persons

promoted to the nost® included in the Indian

W~
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Econcmic Service and continued to work on

such posts for 2 long time, Even though such

promotions were in excess of posts available }
for promotion the Hon'ble Supreme Court directed

these appointmants to be regularised, 1In our

opinion the primciple. enuncizted in the two cases
mentioned above is only partially applicable

to the present case,

9,l We have examined the verious contentions of

the parties and uwe are of the opinion that the %
petitioners were promoted as ATMs in the scale Rs.Z80-
560 which is in a higher scale of pay than the sczls

of pay of Teleqraphists (RE.2ED-4SD;zu%hat the
petitioners 1,2 and 3 have been working as ATMs

since January, 1968 which is a long period, As held

by the Hon'ble Supreme Court in N.Ramnath Pillai

Vs, State of Keralsz (supra) the Union of Indiz are

[

competent to create,continue or abolish any civil

post and to make necessary alterations in the
establishment and creation of new Departments

in the exigencies of administration, we do 3
not find any illegelity in ebolishing the cadre of ATMe
from a prospective date, However, such an arrangement
should take care of preserving the existing rights of
the individuals, In the instznt case the scheme

envisages reversion of ATMs uho feailed to get promoted

to LSGTM grade due to their louer seniority in the



_,-.l--.d--lll"".I

- 10 =

cadre of Telegraphists, Ue are of the opinion thsat

the reversion of such ATMs to a lower post for no fault
of their oun dus to the new administra ive arrangement
justifies judicial interference, UWe are not impressed
by the petitioners contentions that by virtue of
holding the post in the higher scale of pay than that
of Telegraphists they should be promoted to the LSGTM
grade uwithout any reference to their seniority in

the cadre of Telegraphists, 1t must be said to the
credit of the Department that they have made it clear
morTe than once that promotion to the post of LSGTM
shall be made on the basis of seniority 1n the
Telegraphists cadre and not on the basis of a person
holding the post of ATM, We are further of the opinion
that the reversion of the petitioners to the lower post

of Telegraphists d@a@@a in sccordance with the

O

instructions of the D.G. P & T contained in their letter

dated 17.8.,83 is against the principles of natural
justice, The petitioners were promoted to the post of
ATM on the basis of their seniority and fitness for
the post and there is no allegation that they are being
reverted due to any fault on their part. 1In these

circumstances the o rder of their reversion is not

sustainable in lauw and must be quashed, The petitioners

are entitlied to continue as ATM znd drau the scale of

pay of the post .

10, In 0.A., No,927 of 1987 the respord ents have
sdmitted that the petitlioners uwere reqularly promoted

under 20% prcmotion scheme and there is ne guestion of
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-/ 2. We have given careful conc ideration to theee

contentions ond we find that Lhe main grievance of

the petitioners is the dislocation and inconvenience

caused to them and the wember: of their family due Co

-_—

their shifting residence to other places, Their conte-

ntion ie that they are senior in the cadre of LSGTHM and

~re antitled to stay al their present place of posting

~nd that according to the practice folloued by the

=

Department persons junior to them -nd persons who are

promoted ~froesh thould be sent to outside stations,

For persons in Govt. cervice transfer i& an incidence

|

of service, «nd personal inconvenience can hardly be

4 good ground for cancellation of trensfer order, Uue

are of the opinion that there is no merit in the

contention of the petitiocners that the tuo OTLGETS

-

dated 23.9.87 have the e ffect of chanaing tkheir status

from permanant to temporary or 2d hoc, For the r easos

nentioned sbove, the applicstion 18 liable to be dismises

11805 on the facts and circumstances of the cace,

m
iy
(J
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0.A., No,927 of 1987 1s dismissed without

]

d

* .

cat
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to cost, The stay order granted earliest 1

Fe
-t

Registration T.A No.1483 of 1987 is disposed of 2

indiceted in para g(supra). Ue -lso direct that in

both caces the parties chall bear their oun cost.,

A0
Dated the 28 % Feb. ,19689.,

R KM




