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This is an original writ petition No. 3087 of 19’ o

which has came on transfer under section 29 of tae
oy
h&ninistrative Tribunal Act, 1985. The relief }

in this writ petition is for quashing the Sﬂh _t'f.- H

orders dated 29-11-83 and 19-12-83 respectively;
directing payment of entire Salary from 7-’?-19693‘3 8 bl

E o
promotion, increment and other emoluments which are ,

due to him. | :

26 ' The admitted facts of this case are that

the petitioner while vorking in the Small Ams
Factory, Kanpur was alleged to have committed theft
of Goverrment material from the factory premises and
after holding disciplinary proceedings, an order was
pPassed on 1=12-1%6% removing him from the sewicj

of the Factory. The petitioner filed a civil s=

in the Court of Additional Munsif, Kanpur chal 1 ging

the removal order. The Court in its ._,_,,_,:;;{-'
9-3-1976 held the removal order illegal on- the ground

that the order of the General‘ﬁ,anggéj: was not a
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Speaking order and the disciplinary authority

has not applied its mind to the material on record,
The Department filed an appeal before the Civil Judge

- T E e e g e b =

Kanmpur who by his order dated 26=2~1977 set aside
e the decree of the lower court by holding that the

disciplinary authority had afforded reasonable

opportunity to the plaintiff and that it was not

necessary foﬁ;@@e disciplinary authority to mco:ﬁh
its owﬁ reason while .agreeing with the findings
- of the Inquiry Officer, The pPeti tioner preferreg 3
- an appeal before the High Court which was allowed

on 4-10-1982 with the Yemark that the order of the

removal was illegally passed. In compliance with

o P

the order of the High Court the petitioner was allowed
'ciuty with effect from 15-2-1983, The petitioner was, _ , |
however, placed under suspension by an order dated
2-9-11-1983 (copy Annexure- 3) and by an other order

47 4 dated 19-12-1983 (copy a&nnexure- 5 to the petition)

h _ the petitioner has been informed that it is proposed

| | to hold an inquiry against him under rule 14 of the

Central Civil Service (CCA) Rule, 1983. The substance

of the imputation of misconduct and misbehéviour

s .
in respect of which the 1nquiry/}:rc-posed to be helg,

J

|

|
are contained in articles of charge annexed to the f
above mentioned letter. The contention of the f
petitioner is that the order of suspension and '
holding of another inquiry on the same facts which ;
fomﬁqthe subject of inquiry leading \to the order
of removal fram service on 1-12-1969,is illegal and
must be quashed. The second grievance of the ;
Petitioner is that he has not been paid salary,
increment and promotion €tC. w.e.f, 7=-7-1969, the
date on which he was initially placed under suspension

for the alleged charge of camnitting‘thé'ft of
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government ma{;ﬁ:fal. The contention of the respondents
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is that the ordeﬁ dated 4?10-1982 of the High Court
Tus

__was passed pureif:r on technical ground without going

‘Into the merits of the case., It has been decided

in consultation with the Ministry of Defence to hold
a de-novo inquiry. It is also contended that holding
@ de-novo inquiry is pemissible under the ccs (CC&a)
Rule, 1964, Reégarding payment of Salary claimed by‘
the petitioner{d is stated that the matter walfundes
consideraﬁion of:tha Director General, Ordinance
Factories.Rega;;ding petitioner's claim for promotiong
it is stated t:.hat the Small Ams Factory being an 4
indusi:rial undertakings, pramotions ére made after
Passing of requisite Trade test and the same will be

consSidered after the conclusion of the dis;:j_pl_ina,ry

proceedings against the petitioner,

3. We have heard the arguments of the learned
counsel for the parties apgd carefully perused the

recorc:. of the case. The short points for consideration

Pemissible under the rules. The first contention

of the petitioner is that he has been eXonerated of the
charges which fomm the basis of the denovo inquiry.
The petitioner relied upon the judgment dated 09-3=76
of the Additional Munsif, Kanpur and the Hon'ble High
Court ©f Allshabad dated 4-10-1982, The Judgment dated
9=3=76 of Additional Munsif Kanpur was set aside by

the Civi) Judge by his order dated 26-2-1977. The
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'4,- We have considered the contentions of the

~ parties and we are of the opinion that the above

Single

- quoted observation of the Hon'ble/Judge of the Allshabad

"H:Lgh Court has not dealt with the eéntire facts of the
case and has held that the removal order vwas illegally

passed. As the order has not dealt with the allegations

~ against the petitioner, the respondents are withfn their

right to institute a fresh disciplinary proceedings
against the petitioner.' The allegations of committing
theft of govermment property by an employee working in
the same establishment is a very serious charge and
the respondeni:s would be failing in their duty if they
do not initiate fresh disciplinary Proceedings against
the petitioner, They are also within their right to
Place the petitioner under Suspension. We are of the
opinion that the order of Suspension dated 29-11-83
and the service of a Ccharge sheet dated 19-12-83 on
the petitioner does not suffer f ram any illegality and

the prayer of the petitioner on this account is rejected,

Se The second plief Sought by the petitioner for
pPromotion to the next higher grade has also no merit
as the petitioner has failed to substantiate that he
is entitled to promotion merely by virtue of length of
S5eérvice without pPassing the requisite trade test for
PIomotion to the higher Post. So far as the prayer
for grant of salary for the period of 7-7-69 onwards

is concemmed, the sane has to be examined inaccordance
with the rules, After the judgment dated 4-10- 82 of
the Allahabag High Court, the petitioner was reinstated
in service with effect fram 15-2-83 and he continued
tO0 work under the reéspondents until he was placed under

SuSpension under the order dated 29-11-1983, If the

cesse5/=




~ respondents. similarly, the applicant is also
entitled for subsistence allowance as admiscsible
under the rules for the period £ rom '?-7-69 to 14-2-83

\e
- and again f£rom 29-11-83 onwards. Under the rules

it is the duty of the respondents to make payment

subsistence aiii@wance to the petitioner on a

regular basis subject to fUIfilmeanthe productio

vaf requisi ertific:ate of being unemployed by
;ﬁ ;
p&"é’igner. - The respcndents are directec'l to ma' payment

*
1of suspension allowance as indicated zbove and
salary for the period frcm 15-2-83 to 29-11-8:

the petitioner, if the same has not already be

Y ﬁﬁ paid-‘with:l';n a period of 3 months from the dat

receipt of a copy of this order. The petiti

disposed of accordingly without any order a

.mz&‘quf b ,
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