 Shri Vijendra Singh
Versus

Union of India and Others
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CORAM:
Hon'ble Mr. Justice U.C. Srivastava, V.C. 'ﬁf?Q
Hon'ble Mr. K. Obayya, Member(A) -
el
ﬁ ( By Hon. Mr. Justice U.C. Srivastava, V.C. ) -%
s

The applicant was appointed as Upper Division
Clerk in the Income Tax Department at Kanpur vide order
of the Commissioner of Income Tax dated 8.6.1966. After
qualifying the Departmental Ministerial Staff Examination
prescribed for the cadre of Upper Division Clerk in the
year 1968, the applicant was confirmed &r the cadre of
Upper Division Clerk w.e.f. 7.9.1972. The applicant
gualified the Departmental Examination for Inspector of
Income Tax in the year 1973. He was elevated to the
cadre of Tax Assistant on 31.5.1978 and was confirmed
én i:he cadre of Tax Assistant vide order of the Commi-

dt.5.7.82

ssioner of Income Tax Kanpur/w.e.f. 3.11.1981. There

after hewas promoted to the cadre of Head Clerk on |

7.5.81 and subsequently confirmed w.e.f. 12.3.1986.

In the year 1985 he was selected for the post of




~ Instructor in the Ministerial Staff !

applicant qualified the Depa ntal

Income Tax Officer,Group ‘B’ in June 1986.

RS The promotion to the cadre of Eupurviaaﬁféxgﬁi:iif?
a in the pay scale of Rs.1600-50~2300-EB-60-2660 ia'méég x f;
;} from amongst the Head Clerks in the pay scale of Rs.1400- :
- 40-1800-EB-50-2300 by the Commissioner of Incometax
Kanpur on the recommendation of the Departmental Pram@ﬁﬁﬁﬁ;
committee constituted for this purpose on the basis of
seniority subject to rejection of the unfit. The Depart-
mental Promotion'Committee met on 24th, 25th and 26th of
" October, 1986 to consider the cases of Supervisors/Head o
-~ Clerks /Upper Division Clerks/Stenographers for promotion ;
to the_cadre of Inspector of Income Tax in the pay scale
of Rs.1640-60-2600-EB-75-2900. The applicant was shocked
to learn that junior Head Clerks/Tax Assistants and other
officials who are ranked below in the select list prepared
for the promotion to the cadre of Inspector of Incometax
by the Departmental Promotion Committee and the applicant
was not promoted to the cadre of Inspector of Income tax.
Al though the applicant‘'s name was included in the select
l1ist but his recommendation was kept in a sealed cover as
there was some inquiry comtemplated against him. The
applicant preferred a representation against the same
but he could not get any relief. He was againxpassed
over; Again on 22nd January 1987 the junior officials
were promoted and appointed to the cadre of Inspector
of Income tax, the applicant was ﬁassed over this ti@gggﬂgﬁﬁf

alse. This happened again on 19.2.1987.
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3 The respondents have opposed the application
filed by the applicant and have contended that: the

promotion to these selection posts is made on the baaiﬂ ,
of seniority-cum-fitness. The case of the applicant was %%
considered for the promotion in the cadre of Supervisor 'gw-
Gr.II and Income Tax Inspector also but as his conduct !
was under investigation the Departmental Promotion
Committee kept the assessment in a sealed cover and after
consideration it was rejected. It is an admitted pasitg@%;
that when: the Departmental Promotion Committee met, there

was no charge sheet against the applicant and no charges

were framed against him and no departmental enquiry

proceedings were initiated nor any departmental enquiry

started thereafter.

4, Shri Murlidhar, learned counsel forthe applicant
contended that as the departmental proceedings were not
pending against the applicant and there was no charge

sheet against the applicant it could not have

kept

the assessient in a sealed cover. Under the orders the

sealed cover was opened and found that he was assessed to
be 'very good' and his name was also included in the list.
The record which was produced before us by the respondents
indicate that there were 39 posts in the year in question |
i.e. 1986. The record indicates that the Departmental

o L

ot "

Promotion Committee made recommendation in accordance with 5
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Upper Division Clerks(here in after referred to as the
Ministerial cadre) and Stenographers grade I and gradell
and grade III(here in after referred to as "Stenographers
cadre) with 3 years service in respective grade who have
gqualified in the departmental examination for Income Tax
Tnspectors. The names of all such candidates shall be

arranged cadre-wise in two separate lists for each cadre.

In the first list the names of all the qualified candi-
dates falling in the cadre shall be arranged in order

of Seniority in the department. In the second list,

the names of all the gqualified candidates falling in the
cadre shall be arranged according to the date, or as the

case may be, the year of passing, the departmental =

examination provided that the persons who pass the exami
nation on the same date shall be arranged according to
their seniority in the department. On the approval of
persons in the said lists, relating to each cadre, by
the departmental Promotion Committee, the name of all
the selected candidates shall be arranged in Two Select
lists in the ratio of 3: 1 - one containing the names of

the persons from both cadres on the basis of seniority

and the other containing the names of persons from both
the cadres on the basis of the date or as the case may be
the year of passing the departmental examination. Vacanci
es in the promotion quota shall be filled from the said
two select listsin such a manner that ratio of 3 : 1 is
maintained between the ministerial cadre and the Steno-
graphers cadre"... Thus 50% posts were based to be filled
on the basis of seniority and 50% on the basis of

passing of the gxamination and accordingly the lists

were prepared, e for the members i.e. for the ministe

rial cadre as well as Stenographers cadre according
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of the fact that none of the scheduled caste

nation before 1980 and among the Stenographers

passed the examination in the year 1973 . hﬁgﬁg_ﬁ?“#?

;?f general candidates 4 passed the examination in the yeax
1973. In the list of ministerial cadre the applicant's

name found place at ne. 13 and he was categorised as

'‘Very good'. 2 persons who were categorised as ‘auﬁ-.  ;§*'
standing' below his name i.e. at 22 ;ﬁd 23 while 2 were i

categorised as ‘Dutatanding' were at 5 and 6. With the
result that according to the Rules if a person has been

>- graded as 'Outstanding' in the year of passing list then

—
he will be placed at the top of those candidates wheo |

passed during that particular year. Accordinglythe

applicant's position thus came down to 15.

Be So far as the basis of seniority is concerned

the name of the applieant was at no.l1l5 out of 27 persons.

' | Though some of the names were common in both the lists.
Out of these 27 persons the note against the applicant
was that the disciplinary proceedings against him were
contemplated that is why his case was kept under sealed
cover. Similarly the Stenographers list and list of
scheduled caste candidateswere prepared and thercgfter

& in view of the rules referred to above a combined panel

(select list) is drawn. The names of all the selected
candidates shall be arranged in two select lists in the  :¥

o

ratio of 3 : 1- one containing the names of the pema@ﬁgiﬁgm

T s

e ~ from both the cadres on the basis of seniority and the

%5 h ~ other containing the names of persons from

5;;_ | - Ff-.;ﬂqn.thg basis of the date or as the eaaﬂzﬁgygff”
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“excluding
there were only 29 pasts}f@r the member

caste community. Similarly in tha ea@hinaﬂ-pﬁﬂ31 £ﬁfJ_
of seniority his name was shown at no. 19 which inﬂiﬁﬁﬁ&f,c

the names of Upper Pivision Clerks

finds place at no. 10 in the panel which was prepared on

!

8
the basis of year of passing and he was at no. 11 in thh_;ﬁﬁ#
panel which was prepared on the basis according to the é
seniority. Same was the case of Shri P.D Saxena who was *
at no. 11 in the first list was placed at no. 13 and j

Sri c.S. Dubey who was at no. 13 in the first list was _ __

included at no. 14 in the second list. Incase these 3

names were either excluded from the list which was ﬁrepared
on the basis of seniority then the name of the applicant
would.come at no. 15. It was thereafter, a combined list
of 37 candidates were prepared including the members of
scheduled caste community and this list has been prepared
by placing the candidates on the alternative basis i.e.
first year of passing the examination and then seniority
and in the said list the name of the applicant was placed
at no. 28 between Shri Abdul Waheed and °hri Inder Raj.
Out of these persons the said One Shri Chauhan is at No.
19, He has been placed in the category of the 'Year of
passing®’. In the list of General candidat@s he has been
placed at no. 9 from the category of the seniority

(Ministerial cadre) and similarly Shri P.D. Saxena "




of 'Very Good'. Consequently the applicant is also :,fﬁf

pa.am at No. 10 in that liat.
ﬁm list toe included in the cat

list who has also been placed in the aatagary of raax?mﬁ;f

passing. With.tha result that from the seniority list fﬂ?;ﬁ

N ,_mr -«ﬂq-hh- b G
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from these eadre these three names are taken out as Eﬁqy”'
are common in both the lists. In that list of Ministerial

cadre the applicant's name will come at '11. Meaming

if out of 29 seats only half is to be taken 14 and half ﬂﬂwﬂ

by

ﬂ_;;%

go to the ministerial cadre and the applicant's number
would be at 11 and as such he was to be given an appointment.
As such from that qunta he clearly was entitled to get hia—ﬁg;
promotional post not withstanding the fact that he was in
both the categories. Out of the final list no. 19 were
promoted vide order dated 3.10.86 while upto 26 were alsa
promoted by the same date and those who are at 26 and 27

®hey were promoted w.e.f. 19.1.87 and no. 30 and 31 were

also promoted on 19.1.87. As per general candidate it
appears to be 29 even then the applicant may be at 29, the
applicant was entitled to be promoted with the persons who
have been proﬁntad on 19.1.87 which was the case of some
Inder Raj, Virendra Kumar and K.S. Chauhan.

6. We have taken the view that the applicant was
entitled to be promoted and his result was wrongly kept

in the sealed cover and the sealed cover which was opened

by us it was found that he was given a particular category

entitled to be promoted w.e.f.the date his next jmm

T -




the date actually he was mte& whi ¢

nication of this order. The application stand dis






