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( By Hen. Mr, Justice U.C. Srivastava,V.C.) i
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The instant dispute is in respect eof senierity E

between the applicad and fhe respendent ne, 2, The ]
applicant was appeinted as Junier Clerk en 6.6,1959 and |
e the respsndent ne, 2 was alse appeinted as Junier Clerk

on 4.,5.1959., By means of this applicatien , the applicant

has prayed - that the respendent ne, 1 may be directed |

te modify the senierity list anﬁ the name of the applicant |
and respendent ne.2 be exchanged en the place ef ether,

So far as the applicant and the respendent ne, 2 was

ceaerned, the aménded Railway Beards letterl8,2,1967 and
the Railway Beards letter dated 13,10,1967 are vltravirus
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and being vielative ef Rules 306,315 and 304 eof the Railway

Establishment Manual, and an erder er directien may alse

be issued setting asidethe order dated 7.1,1986 and erder

far as the respendent ne. 2 is censenned. 8 pests of

I
dated 9.4.1986 passed by the C.E.(Cen) NER Gerakhpur se 1
?
i
Senier Clerk were sanctiened by the Railway Preject of ;

Signal Werkshep ef N.E. Railway Gerakhpur in 1975 and te

fill up these pests , a sultability _vf: initiated
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and was held en 29,11.1975,4.2,1976 and 20,3.1976.

The result of which was published en 13,7,1976 in which
the applicant was declared successful while the
respendent ne, 2 was declared failgdAs the result was
declared 13,7.1976 i.,e, after more than six menths

after initiatien ef suitability test and ne pesting
order of the applicant ceuld be issued, In view ef the

Ralway Beards' letér dated 13.10,1967,amether

shitability test was cenducted after expiry eof

peried ef six memths in which the respeondent ne, 2 was
alse called te appear and was declared successful. The
applieéant filed a writ petitien against the helding

of subsequeni suitability test and alse te premete the
applicant against the vacancy ef senier clerk. The High
Ceurt has passed an interim erder restraining the

regpendents fer filing in ene existing vacancy which

had eccurred en 28.8.1976 en the basis ef selectioen whichl

teok place en 20,10,1976, but it was epen feor the
respendents te appeint the applicant in that vacancy
in an efficiating capacity. Accerdingly the applicant
was pested te the pest ef Senier Clerk vide erder dated
22.12.1976 but the applicant ceuld net take charge eof
thé pest as the pests were freezed, They were again
defreezed en 13.,3.1977 and the applicant was premeted

as Senier Clerk enly en 14,3,1977, The respendent ne.2

was subsequently premeted in pursuance of the suitability

test en 12.7.1977 en the availability eof the next past,
The applicant whe was premeted prier te the premetien

of the respendent ne, 2 but in pursuance ef the Railway
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“ Beards letter dated 18.2,1967,im which in para -3, item ns.:
(L) it has been laid dewn that such an empleyee
sheuld be given preferege ever his juniers, whe had
passed suitability test earlier but is still waiting
te ik pr@mategzﬁ$2% for want ef & vacancy and
accerdingly the respendent ne., 2 has been assigned
a higher senierity pesitien in the catE§ary of Senier
Clerk than the applicant. The respendent ne, 2 was
oremoted te the next higher pest of Head Clerk en
16.11,1982 while the applicant was premeted upen the
said pest en 4,3.1983. The senierity list of the Head
Clerk as en 1.,4.1985 was published en 22.8,1985 add net
on 22.8.1986 . In the senierity list ef head Clenks;the
applicant is at Ne, 23 while the respendent ns, 2 is at
ot Ne, 18. which was based en the senierity list of the
sgniar clerk .published en 6.,12,1982 as en 1,4,1982 in
which the nazme eof the applicant appears at S]l. Ne, 52
while the name‘uf the resosndent ne, 2 was at 31, Ne, Bl,
The writ petiti-nlfiled by the applicant was dismissed

in default en 24.5.1984 .

24 On behalf of the respendents, a preliminalry
ubjecfiun has Leen raised that the applicatienis barred.py
time in as much as the applicant has nelchallenged the
senierity list ef the year 1982 , and as such, it is ne
lenger epen teo ‘'him te questien the said senierity
list and his applicatien sheuld be thrown eut en this
very greund., un behalf ef the applicant it has been

contended that this ebjectien has net, substance in as
much as the applicant has already challenged the list

bp/ of the senier clerks published ©7.331231979 which iffact
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is thebasis of the senierity list dated6.12,1982,

There is ne denial ef the fact that the applicant
challenged the senierity list ef the year 1979 and

at ne stage his representatien was dispesed eof, It
appeared thet the applicant never satisfied with

the premetiasn which was se given te the respendent ne,2
befere him and in these circumstances, it can net be
sald th;trthe applicatien is barred by time er if

there is any delay , the delay in these cirdumstances is
liable te be cendened., Much reliance has been placed

en the Railway Beards circular dated 21.3.1967 ,It was
alse clarified te ene of the Railway Administratiens
that in the case ef nen-selectien pests, a suitability
test should net be held at intervals of less than 6
menths and all staff eligible en the basis ef senierity
sheuld be called up fer the test irrespective of whether
such an empleyee had failed te gqualify in the previeus
test, It was alse clsrified that the empleyee whe

has passed a suitability test once sheould ke subjected

te it again if the ihterval between the date eof passing

;

and the dzte eof eccurrence ef vacancy is mere than & menths

3. After taking inte censideratien all the facts
and circumstances eof the case, in eur view, the
spplicant is not entitled te get senierity and premetien
ever the respendent ne. 2 but as the applicant has

alse pass?d the test and the result was declared

after 6 menths and that is why, the examinatien held,
the applicant can net be made te 98820 suffer because

of the laches and lapses en the part eof the respesndents,
In case, the result weuld have been declared earlier,

in nermal ceurse, the applicant weuld have get premetien
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. earlier and An that even he tee may have entitled

fer premetien,

4, Accerdingly, the applicant's case fer
premetien may alse ke censidered ceunting the
peried ef 6 menths frem the date when his result

was declared, Let this censideresatien be dene within
a peried eof 3 menths irem the date eof cemmgnicatien
of this erder. But fer the abeve ebservatiens, the —

applicatien is etherwise dismissed, Ne erder &s

* .
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.energl liznager (Personnel) Worth Eastern |
Hailway Gerakhpur and anether aiels o ue Re spondents.

Hen., Mr, Justice U.,C., Srivastava

tJlCl
Hen'ble iir, K., Obavve, Member LB)

( By Hen. kir, Justice U.C. Srivastava,V.C.)

The instant dispute is in respect of senierity
¢ between the &sppliced and the respendent ne, 2, The

applicant was appeinted as Junier Clerk en 6.6.1959 and
the respsndent ne., 2 was alse appeinted as Junier Clerk
en 4.5.1959, By means ¢f this application , the applicant
has prayed that the respendent ne, 1 may be directed
te modify the senierity list and the name ef the applicant
and respendent ne.2 be exchanged en the place ef other,
So far &s the applicant and the respendent ne. 2 was
ceaerned, the améaded Railway Beards letterls8,2.1967 and
the Rzilway Beards letter dated 13,10,1967 are uvltravirus
and being vielative ef Rules 306,315 and 304 of the Railway
tstablishment Manual, and an erder er direction may alse
be issued setting asidethc order dated 7.1.1986 and erder
dated 9.4.1986 passed by the C.E.(Cen) NER Gerakhpur se
far as the respsndent no., 2 is censerned. 8 pests eof
Senier Clerk were ssncticned by the Rsilway Freject ef
Signal werkshep ef N.E. Railway Gerakhpur in 1975 and te

£i11 up these pests , @ suitability test was initi:ted
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and was held en 29.11,1975,4.2.1976 and 20,3.1976.

The recsult of which was published on 13,7.,1976 in which
the applicant was declared successful while the ™
respandent ne, 2 wes declared failgdas the result was
declared 13.7.1976 i.e, after more than six menths
after initiatien ef suitability test and ne pesting
order of the applicant ceuld be issued, In view ef the
Kalway Beards' leter dsted 13,10,1967,amether
stiitability test was cenducted after expiry ef

peried ef six memths in which the respendent ne, 2 wes
alse called te aopesr and was declared successful. The
appli€ant filed a writ petitien ageinst the helding

of subsequent suitsbility test and alse te premete the
applicant against the vacancy ef senier clerk.;gpe High
Ceurt has passed an interim erder restraining the

regpendents for filing in ene existing vacancy which

had eccurred en 28.8.1976 en the basis ef selectien which

teok place en 20,10,1976, but it wss epen fer the
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respondents te appeint the applicant in that vacency
in an officiéting capacity, Accerdingly the applicant
was pested te the pest of Senier Clerk vide erder dated
22.12.1976 but the applicant ceuld not take charge ef
thé pest as the pests were freezed. They were again
defreezed en 13.3.1977 and the applicant was premeted

as Senier Clerk only en 14,3,1977, The respzndent ne.2

wes subsequently premeted in pursuance of ‘the suitability

test en 12.7.1977 en the availability of the next oest.

The applicant whe was premeted prier to the premctien

of the respondent ne, 2 but in pursuance ef the Railway
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Eeords letter dated 18.2,1967,im which in psrs -3, item no,

(L) it‘ has been lsid dewn that such an empleyee

should be given prefereae ever his juniers, whe had
psssed suitability test earlier but is still waiting

to Kk - pramate§293?€ fer want ¢f & vacancy and
sccordingly the respendent ns., 2 has becn assigned

a higher senierity pesitien in the cateﬁory of Senier
Clerk than the applicant. The respendent ne., 2 wias
oremeted te the next higher pest ef Head Clerk en
16.11.1982 while the applicent was premeted upen the
said pest on 4.3.1983, The senierity list of the Head
Clerk as on 1.4.1980 was puElished on 22.8.1985 add net
en 22.8.1986 . In the senierity list ef head clerks;the
applicant is at Ne, 23 while the respendent nz, 2 s at
Ne. 18, which was based en the senierity list ef the
sgnior clerk .published en 6,12,1982 as en 1.4,1982 in
wﬁich the name ef the applicant appears at Sl. Ne. 32
while the name'ﬁf the resosndent ne. 2 was at 51, Na. 31,
The writ petiti.nlfiled by the applicant was dismissed

in default en 24.5.1984 .,

2. On behalf of the respendents, a preliminary
abjecﬁiun has teen raised that the applicatienis karred.py
time in as much as the applicant has nelchallenged the
senierity list ef the year 1982 , and &s such, it is ns
lenger epen te him te question the seid senierity
list and his applicatien sheuld be throewn eut en this
very greund, un behalf ef the applicant it has been

c ontended that this ebjectien has nﬁﬂ substance in as
much &s the applicant has already challenged the list
¢f the senier clerks published ©9 331231979 which ilfact
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1s thebéasis of the senierity list datcd6.12.1932,

IThere is ne denial of the fact that the applichﬂ{
challenged the senierity list ef the year 1979 and

at noe stage his representatien was dispesed of, It
appeared thet the applicant never satisfied with

the premetisn which was se given te the respendent no,2
befere him and in these circumstances, it can net be
sald thet the applicatien is barred by time er if

there is any delay , the delay in these cirdumstances is
lisavle te be ceondened, !Much reliance has been placed

en the Railway Beards circular dated 21.3.1967 «It was
alse clarified teo ene eof the Railway Administratiens
that in the case ef nen-selectien posts, a suitability
test sheuld net be held at intervzls eof less th;E 6
menths and all staff eligible on the basis ef seniority
sheuld be called up fer the test irrespective of whether

such an empleyee had failed te qualify in the previeus

_'.,u..-:i-'\l-“ i ©

test, It was alse clsrified that the empleyee whe
has passed a s:itability test once should be subjected

te it agein if the ihterval between the date eof passing

and the dgte eof eccurrence ef vacancy is mere than 6 menths

3. After taking inte censideratien all the facts
and circumstances ef the case, in eur view, the
épplicant is not entitled te get senierity and premotien
éver the respendent ne., 2 but as the applicant has

alse passed the test and the result was declared

after 6 menths and that is why, the examinatien held,
the applicant can net be made te @88 suffer because

of the laches and lapses en the part ef the respendents,
In case, the result would have been declared earlier,

in normal ceurse, the applicant weuld have get premetien
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earlier and &n that even he tee may have entitled

fer premetien,

4, Accerdingly, the applicant's case fer : |
premetien may alse ke censidered ceunting the
peried ef 6 menths frem the date when his result

was declared, Let this censiderczatien be dene within
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@ peried ef 3 menths frem the date ef cemmgnicatien
of this erder, But fer the abeve ebservatiens, the s P
applicatien is etherwise dismissed, Ne erder &s
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