} Writ Petitions under Art.226 of the Constitution of India ;i
and have been received from the High Court of Judicature
at Allahabad u/s.29 of the Administrative Tribunals Act.
XITI of 1985. On the request of the parties, they were
35 heard together and are proposed to be disvosed of by this
single order as common gquestions of law and facts are
involved in these cases.
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Ishwar Deen and 18 others

i
=

Union of India and 4 others e s s e

AND

b

Vishwanath Misra and 33 others ..... Petitioners
Vs
Union of India and 4 others asee Respondents.

Hon., D.S.Misra, Al
Hon. G.S.Sharma,JM

(By Hon.G.S.Sharma,JH)
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________

amongst tHE-applieanﬁﬁsﬁhﬁﬁ?é

considered prima facie suitabl

attached to a Section in the %@@,*

pay and post for a period of 4:m§§f€§£¢urﬁﬂﬁﬁ

| which their aptitude for the apﬁuﬁiﬁgﬁ work *Tf
will be adjudged. f .

(i1) At the end of 4 months, those considered .
suitable for the PCO may have the chance

— *
e £

of prorotion to the grade of Mistries -

4 i RS . 1 50"2&‘0 ™ :
e r
(Sim The preliminary selection at this stage 3? #
is being made with a view of making a pgﬁgl'
of all staff within the workshop who may“bg }
35 suitable for this work so that they can be- ;f,
utilised in the Organization. B
(iv) Staff who are transferred to the PCO will  §
B AN
continue to be borne in the cadre of their 1
respective shops and will be considered for :Wfﬂ
[ .
“':"'*q : ‘_ -. e R = " %
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T T R
On 22.4.1963, the Reilway
(COPY al’lne:cure 3 “.t“»-*é 4, e J
down the procedure to be folleﬂea,ﬁn mlﬁzumf;,hm

in respect of the work shop staff Empl@ﬁug5m{ rf

-ion were as follows :-

(1) A1l posts in the PCO should be treatec

ex-cadre posts

(2) Every work shop employee will be borne %%

against a post in the shop floor.

(3) Suitable staff from shop floor cadresiﬁﬁf j:',: ’
be eligible for transfer to the PCO on mﬁ'f --1_
basis of a selection/seniority- cum-suitah.i?ﬁ'i'

Zr cither in their own grades or in the higher i
grade in accordance with the normal rules .1 ﬂﬂf
governing the promotion. T

(4) The selection to the post in the higher .;Q

grades in the PCO would not in itself give Eé;}.f

o . e g, R T i e

- _..r- - P & _— e e . :
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As and when an

Vel _-"] | T e
* T! will revert
W ;

..._g #vf‘ﬂ r B
% #
(c) those recruited directly to PCO. Ear*b

absorbed permanently in PCO and

purposes of promotion in future: :
(i) staff falling under category (a) abﬂﬁé%ﬁififi'
be deemed to have been on temporary tr&naiﬁx to

the FCO. Their original seniority will be taken §

into account in determining their positinﬁqﬁﬁi ;

the shop floor which the employce wbuld ﬁﬁﬁﬁgﬁ TT:

continued to occupy but for their transfer ‘Is% ’
ff‘r ' ] o

the FCO.

o
"\ '-||

,.:._..Ti.._.
(ii) Staff falling under category (b) above‘ﬁ

be given option to accept the position on the

shop floor which they would have continued to 3 |
occupy but for their transfer to PCO. In case &.fﬂ?
they do not exercise their option in favour of = k.
transfer to the shop cadre they will be consider ;ffffz
-ed for promotion along with others to higher ;Eiigi
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4. In ac@gﬁﬁﬁﬁﬁi*i
Negotiating Machiner?-ﬂegtiﬁgg of the Rails

“~ Board issued a circular on 11.7.1972 (Cﬂpy“ i~ Aaaﬁm;;ﬁj

temporary posts in PCO into permanent posts
simiiltaneous steps for confirmation of eligible ;i;f

against temporary posts converted into permahéntayygﬁsmew

5. Accepting the recoumendations of the Labour

Tribunal Award commonly known as Mian Bhei Amard,'tﬁ%
Railway Board had issued another circular on 6.4.1973 (copy
&~ annexure 2 to the first writ petition)containing the

P following directions :- W

(i) Posts of Mistries in the scale of Rs .150=-240 g,?s y

supervise work of highly skilled workman, should
be upgraded to the s cale of Rs.175-240 weeofe
18 AS78% l

e b)) Mistries in grade of Rs.150-240 should not be

placed in independent charge of Sections. But 1ﬁ'ﬂ

depending on worth of charge, only Chargeman -{
IC! in scale of Rs.205-280 should be placed in &
independent charge of Sectiors. jf’
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The Railway Board Iurtt

{ <0
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3::‘,.?'- :L{.J r f-..’-l.l'i' th""th‘_fr f;rl_ 'Il]i.;."-.v -“f"""-l ._.‘3 1 r"‘l

o - } . AaTYO
in scale of -u%’mﬂh@"—mfﬁv who are

ies gspadg «‘Iﬁ ;gf: ﬁs.%ﬁ-ﬁi‘?- “ﬂc- ';-.‘ [n
'ﬁ!
those incumbents w@o haﬁe *pmn ahald i ig: axﬁ*p_; den

.l

charge of the Sections.

Fal=

fitted against posts upgradad.a&sﬁf

rule 2018(B) (F.R.22-C) w.e.f. ;.8.1970 aﬁffﬂf;]fr

from 1.8.1872.

e In accordance with the directions and corres

-pondence with the Railway Ministry, the General thager
NorthEastern Railway vide his letter dated 11.21ﬂ$§9p
(copy annexure 4 to the first writ petition) acuoﬂé@d:
sanction to the upgradation of the then existing perma

-nent and temporary posts of lMistries grade I in scale

of Rs.150-240 to that of 175-240 and replacing the then

existing permanent post of Mistries grade I by equal

number of Chargeman 'C' in the workshop as a result of
the review carried on under the orders dated 6.4.1973
of the Railway Board. The General lanager issued aﬂagﬁﬁii
letter dated 13.2.1974 (copy annexure 4-A to the first
writ petition) to the Deputy Chief lMechanical Engineers
of his Railway forwarding therewith the names of all theg}?

incumbents of the post of Mistries replaced by Chargeman.i
1Ct, The names of the petitioners in the first case B

appeared in this list.

-—— e
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The General lManager NOI'L.
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seniority, promoticn or confirmation etc., iahdw_

regular cadre on the shop floor and theyfg§l£¥uf;

';-:II 4 .. . I

i to retain their lien on the shqp.fiaor.

i The Railway Board by issuing “Chts circular dated §

| 22.1.1979 (copy annéxure 6 in the first case) alﬁfﬁ%@ed
l that the circular letter dated 6.4.1973, aforesai&gwﬁgswu

| equally applicable to Mistries in the BCO. “Ihe DePuﬁy
CME North Eastern Railway vide his letter dated 29.4. TE?Q B L
(copy annexure 7 in the first case ) permitted to drﬂﬂﬂthe

arrears of pay to the incumbents of former Mistry Grﬁﬁ§ E
posts on their posting as Chargeman 'C! w¢e.f.1.8.19z2*q§:?
their upgradation from 1.8.1970. This letter was, howev““

\EP amended by him by his subseguent letter dated 2.8.1979ﬂ~--:

] -
i

(copy annexure 10 in the second case) by stating that

though the effect of upgradaticn will be given from

’ 4

e o -
'y - _.....-........q,..-..]' S D R e o
¢

1.8.1970, the arrears of difference of pay, if any, will

1.
£

i

be paid from 1.1.1979 as per Railway Board's letter dated
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draw the arrears of their pay ¢
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stating*ﬁhat%%h terms bf‘ﬁhe bfﬁf@gﬁﬁa

b v o i i

the incumbents of 65 p

-‘ 4
L

in the PCO were éll'%____m.___,_,; '_ draw the pay of Charg
till they were replaced by the selected

A bl W0 :
were never promoted as Chargeman ‘Bf'even?hn, j

allowed to be changed as Chargeman 'B'.
doubts in the minds of the concerned staff and,g? fbrmar
Mistri grade I working as Chargeman 'C' now Chaﬁﬁgﬁfﬁ'ﬁﬁ'
in the Gorakhpur PCO filed the first writ petition -T.A.
No.1000 of 1987 on 20.5.1982 for quashing the difé@%iﬂns
contained in the aforesaid letter dated 16.4.1982 of the

Aditional CME and for a further direction in the natur

of mandamus to the respondents to pay arrears of salary

- b

to the petitioners w.e.f.1.8.1972 and to treat the

Jn-

petitiocners on the post of Chargeman 'B' on regular.h§$£$

f l‘

and further to enforce the Award given by lMian Bhoi ?rff;f
-nal. The High Court admitted the writ petition aﬂﬁ'ﬁg{}ﬁ;

i,

the same day (20.5.82) stayed the operation of the order

i
. N
passed an interim order restraining the respondents from |
i i
making any change in their record relating to the petitio §

dated 15.4.1982, On 1.10.1982, the High Court further

-ners and the stay orders are still in force.




the selection by letter dated 4.10.1912 iﬁsugd

Deputy CME Izatnagar and for a further directie;w-ﬂ@+i

nature of mandamus to restrain the reSponden%E*fr&u hh Ef;

._! N
1

~-fer~ing in the working of the petitioners and ngﬁﬁfg

hold the selection on the post of petitioners and}éﬁiﬁrce

the Mian Bhoi Tribunal Award in the true spirit. In this

case as well, the interim orders were issued by the

High Court staying the reversion of the petitioners and

directing the respondents to permit the petitioners To - -
2 arpear in the selection, if they are eligible and to

—?ﬁ- consider the petiticners for promotion. i?

4 In accordance with the circular letter dated

1.5.198L of the Railway Board made applicable to the posts
of Technical Supervisors in PCO by subsequent letter dﬁ%ﬁﬂ{?
51.8.1984 (copy annexure 4 in the third case) regarding
review and restructuring of group 'C' cadre posts in the

Railways the General lManager, N.E.Railway issued memoran-=
dums dated 19.7.1984 and 8.8.1984 (copy annexures 5 and 6 E
in the third case) sanctioning the percentage of upgradat :;,'
~ion of Technical Supervisors. The Railway Board, there- ;? V!
after issued another circular on 13.9.1984 (copy annexure

CA-1 in the third case) regarding streamlining of the
staff pattern of the PCOs in the Railways inter alia to the;;fhr
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% i (v) Tenure prescribed will be enforced in respect

of the existing PCO staff als&_éﬁﬁﬁi@ﬁﬁﬁ%ﬁ?;ﬁ

following conditions :- farre -

a-r-. L

(a) staff*Jhn have already complétﬁgﬁgf?géggh.;!_ —
term may be phased out within one year's |-

time,
(b) if a staff has secured promotion in the

-

PCO on or before 31.12.1983 and hisprﬁhsféwdf

may involve reversion to a lower grade, he

i o —

B may be allowed to continue in PCO till he =
}3 becomes due for regular promotion in.hi§§ ji
turn in the shop floor. 3 .
"
5% The third writ petition (T.A.No.1024 of 1986) v
R e €.C 0 GotaMSeriy of s NE
thereafter filed on 31.10.1984 by 34 Chargeman 'B' for
a direction to the respondents to upgrade and progzté
the petitioners from Chargeman grade 'B' to Chargeman g
grade 'A' and to give the petitioners seniority over >
and above the Chargeman in the trade group who were 3‘
Junior to them considering the length of service and _i?ﬂl;:
for computing the seniority of the petitioners weeofo :Tt )

1.8.1970 on the upgraded post of Chargeman Grade 'B'.

*
|
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CESSRYELTES Tﬁe staff men1¥q¥ in varﬂﬁfﬁfi

v N

shop floor who had volmfgﬁ%ré@’ier the post of .
against ex-cadre post in thE-?GQJ were after'mﬂJld@ﬂ-iﬂh{‘hu
given short term know how training of the éhgf}Téffﬂ@f} -
and all persons posted 1in PCO were speciﬁiﬁﬁi&ﬁﬁﬁj Yy
they weuld hold their lien, seniority etc., in ﬁﬁl
-pective cadres of shop floor and their future gn xxxxx
be considered in their regular cadre. In accardanceﬁwifhﬁlﬂl
the circular dated 11.7.1972 of the Railway Board@_ag |
clarified by letter dated 21.,9.1975 of the Railwayjhﬁgrﬁi
the staff who were in the scale below the scale of Gﬁgfge
—man 'C!' and had volunteered and posted in the PCO were
ordered to be confirmed but it was directed that'theyfgpa'g
continue to maintain their lien on the shop floor in .;T K
their respective trades. The petitioners have no righi _: :
to continue in the PCO for any'indefinite period onxthe |

in co formitK
basis of their confirmation/with the said circular laﬁte#&

ex-cadre tenure posts of Mistri in PCO and are being paid

- r' t‘

of the Railway Board. The petitioners are working again ri
b ]
1

the emoluments of Chargeman 'B' till their replacement'by’

%

selected Chargeman since the posts have been upgraded. j;j

\




e e o e l"‘lk-n et o

...........
VD ET A &~

P

.-‘. -
P
e D — e

of post did not contravene the recﬁmmen&gffﬁégg-:
Mian Bhoi Tribunal and the order of paymegﬁ P
of pay w.e.f. 1.1.1979 was issued with the s&no& ]

of the President. The post held by Rageshwarp;lw=”?' L
Singh who was paid the arrears from 1.8.1972 was'ﬁég}é& 1
~ed to that of Chargeman 'B' on 11.12.1974 with retros
-pective effect from 1.8.1972, while the post&ﬁéid*by- |
othet petiticners were ﬁpgraded on 12.3.1979 and &Sfémqh
there is no discrimination against the petitionersfiﬁ TR
3 \ the matter of payment of arrears of pay. The inbuﬁﬁiﬁtaﬁ,
Ty of the post of Mistri in the PCO are not regul&r:ﬂiﬁﬁ?ﬁﬁﬁw
in their normal cadre and they have no right to be ﬁ; 8

retained as such in the PCO and after a careful cqnﬁi@éﬁ}
—~ation of the merits of their case, the Board had ﬁﬁ§§§§§i1

S
|

to give the arrears of pay to them w.e.f. 1.1.1979. The

™

A AL

Railway Board is fully competent to make such rule and
take the decision.

A= It has been next stated in the counter affi
-davit that even for appointment against ex-cadre post, ig[,

the normal rule of selection is to be observed and only 1
)
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for poStTiNE as Chargeman
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Railway Board. The claim of the petlitloners 1o0xm C

h ?‘&é’n uBlY f 2 '*'f'*‘*:'-'t%f@'ﬁgi_}'ﬁﬂig;h;;f;s.‘f-:_-;ii

-nuation in the-PGQ*gﬁyf_
is not maintainable. The ihcf%%ﬂﬁ&a @f tha.aif;lmﬂigjq

higher grade posts on their turn there. Tha«y

while working against upgraded ex-cadre pnst;af é%ﬂﬂiﬁn;*x

] "‘-. -
*1 '!llv

tB' were never promoted as such and they can be deﬂ g
-nated as Chargeman 'B' only when they are promet;ff“;_
a specific order by the competent authority. Thﬁd&ﬁﬁﬁﬁ;
ion of their reduction in rank in violation of ﬁr@ﬁéﬂT

(2) of the Constitution, therefore, does not arise in ';“
1
their case. | |
-3
i 1
18. In the second writ petition, the counter aﬁfﬁ@éﬁitj

was filed on behalf of the respondents by the Production

: )
Engineer Izatnagar and it was stated that the posti;ﬁf@ :
the petitioners on the ex-cadre post in the PCO was wﬂ@h

f
the condition that it will not give any advantage of ';5'
promotion or confirmation etc., on the shop floor and |
they will continue to maintain their lien on the shop

floor. All the existing incumbents of Mistri grade 1

il
e Gy s A
L 5

it g i s kgl e
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As the petitiﬂners havb beenf%%rzing in_th~ ﬁaﬁﬁgv
ex-cadre posts and have been allotted thecgrgﬂ7gwk
Chargeman 'C' now Chargeman 'B' in local anﬂ te

arranagement in compliance with Board's letiiﬁf

22.1.1979 and the post of Chargeman 'B' is a se
post, no staff can claim his retention on the said
post withewE being selected by Selection Board and the
petitioners are liable to be replaced by the selected

staff in case they are not selected on the post held

by them in accordance with rules. | | -

19. Regarding the letter dated 4.10.1932, it has |}
been stated that this letter was issued by the Dy,ﬁﬂg?
in compliance with the Railway Board's letters dated Fi ;g
16.7.1981 and 15.7.1982 and the petitioners will also
be enﬁitled to a??earﬁ%n_the selection as per their -;
\ combined seniority in the particular trade in which
| they are borne and the action taken by the Dy.CME is

perfectly in accordance with law.

e
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from 1.1.1979. _

hold the selection for the posts held Dy the'%“:
they obtained stay orders from the High Court—whiﬁhr;f;=v§
still in force. The petitioners have not been regﬁlarly

selected as Chargeman 'B', the question of maxﬂﬁf?nﬁng

their seniority as Chargeman 'B', therefore, doeSﬁﬁﬁf L)

arise. There is no question of availability of any post .

4. to the petitioners for promotion in the PCO and thggqﬁré
In not entitled to such promotion under the rules. Under %}

the letter dated 13.9.1934 of the Railway Board,'néféiaﬁfi

4 |
working in the PCO can be promoted to the higher grade

within the PCO itself unless the concerned staff becﬁmﬁéaﬁ

RN e

due for regular promotion in his own cadre within the
prescribed tenure period of 5 years in the PCO. The 1
petitioners working on ex-cadre posts on tenure basis E
are not due for regular promotion even for the postsof 'Fh
Chargeman 'B!' and as such, there is no question of |

further promotion as Chargeman 'A'.
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21:%° . 0 The s ha ave filed rejoinder affidavit:

_‘..,_ -._|
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privileges including the chance for iurt‘;hen promatfon

"l

22. The basic questiqh m;lngng t‘or determinaﬁia | in &
petitions is whether the petitioners hold -S'ubstanti_w.r_a-.-

% $ Chargeman 'B' in thier respective PCOs and cannot be r;e vetted
..'._ eas
to their parent shop floors. The petitioners have based .thgir- clai Lﬂv ) ,

-

..l.

for permanent retention in PCO on the grounds that ‘they afﬁ K

Jach v i
selected for PCO after trade test and they were appointed ln h_"' i
!
by transfer without fixing any tenure. It is not in dispute that t‘hé Rt

petitioners were not deputed in PCO on any special pay or on
deputation for any specific period. The petitioners were fﬂﬂﬂéﬂﬁ
holding the posts of Mistri Grade I and when these posts were up-

¥ graded they were treated as Chargeman 'C' in PCO on foonation

.

(4
w4 @ the recommmendatiom of Mian Bhoi Award and the petitioners

n are continuously working in PCO since 1960 or so and they now ¥
cannot he sent back to the shop floor and due to their long stay .
in PCO their fitmen as Chargeman 'C' (now Chargeman 'B') therein e ¥
should be treated as regular, Placing reliance on the decisiony of

the Hon'ble Supreme Court in Narendra Chadha v. Union of India '”

(AIR. 1986 S.C. 638) it has been contended on their behalf that

they have acquired a right to remain in PCO due to their continuous E e _f‘*"

34 long stay there.

28> It has not been disputed on behalf of the petitioners

» e
. gy . - e A e i
= - T

that all the posts in PCO at Gorakhpur and Izatnagar are ex-cadre

[ Ay i
1 posts, their contention, however,®is that®g is irrelevant for the |

purpose of their case and placing reliance on Gopal Ba‘lil_ab._ng

v. State of Orissa (1985 (3) SLR 383) it has been contended that
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 continued Z“E_ir shop floor is of no conseqt - as ““3‘ 1 lier
not ﬁga"_‘ 2 irﬂ‘oh*lig*ﬁtlon ‘nor any r‘Iéht in f

Aﬁministratiori l:o send the petitioners bae“lc tu ?1_ ﬁh«m ‘u in

law such lien should be deemed to have become ﬁqn ‘ﬁg it. They

Sy,
-

have tried to support this coutﬂnﬁnn by the de ; g: the
Ahmedabad and Allahabad Benches of the Tribunal i_'tj' Mauj

Q N Choudhary v. Union of India (1987 (3) SL] 8) and
Singh v. Union of India (T.A. No. 1166 of 1986 ) decided on I ¥

respectively, 4n support of their contention that the ,p}éﬁﬁ_i_,s. '.:-_'*:_ -_ "
".x,:.'.,

after their confirmation in PCO cannot be treated to hold :tﬁg

B
substantive post in the shop floor. The petitioners have further

placed reliance on State of tLP. V. Ram Naresh Lal {AIR 1970

5.C. 1263), Dr. Pinay Kumar Das v. State of Orissa (1974 (1)

SLR 320) and Pranab Pandhu Pradhan v. Collector (1977 (2) SLR

520).

SN

b 25. We have very carefully examined this contention of
x l the petitioners but find ourselves dbmt to agree with the same.
In our opinion the decision of the Allahabad Bench in the case of
Janardan Singh v. Union of India (supra - a transferred appeal),
does not support the contention of the petitioners but demolishes
their case all together. One of us was a party to that decision.
It was also a case of some employees of PCO, Gorakhpur originally
belonging to shop floor cadre. They were claiming their permanent | 5> >
absorption in PCO and the consequent benefits accruing to them ‘

#..

}, of such absorption. The defence taken in that case was almost the

S p——
-

same and the contention of the Union of India was that the

petitioners were temporarily holding the ex-cadre posts in PCO

and were liahle to he sent back to their parent cadrefin the shop
floor. FEven in that case reliance was placed on their behalf on

the case of Narendra Chadha v. Union of India (supra), Maujiram
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| of ’1‘-% I}etlttﬂnm ( anar ,,.J Singh & others)
. ;}:id down in the c*ase nf%N ‘«éw ,u:hrl could
not be appllad m the petitioners. The p‘etitianu & .@ M, not  duly
selected to the posts held by them in__ PCO and their;’ P “s mfa orders

i, -nf

were very clear and showed 'th'a'l;i ‘they had their | 12 shop

floor. It was further held that the ratio of the cass uf * auiirar

o Wl I
A B |
ei M. Choudhary was applicable to the cases where the em e___::}'._z.x;ﬂ_ |

“ik
o
ey
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_.

s

transferred to PCO from the shop floor were permanently ab a{““ 4
there. The Bench had up-held the view of the trial court that-i-'gﬂ
Railway Board's directions and circulars have statutory force Jagljﬂ, E
since the posts in PCO were ex-cadre posts, the incumbants of

these posts will have to retain their lien on the shops from which

1;

| they were drawn and will have no claims whatsoever to be retained
in PCO. In our opinion the present case is fully covered by the
decision of this Pench in the aforesaid case of Janardan Singh & . K%
- 4 others so far as the question of perimanent absorption of the
p .3 petitioners in PCO is concerned. g .
26. This Bench further had the occasion to examine the |
similar question in T.A. No. 329 of 1987 (Civil Misc. Writ Petition
No. 4082 of 1979), Hridaya Narain Upadhyay 2 others v. Union
of India & others, decided on 17.10.1988 and it was held that on
the up-gradation of the posts in PCO normal process required for
filling up such postg was to be followed and those, who were not - TR,
3( qualified to hold the up-graded posts or did not appear for selection,
had no right to continue on the said post The officiation of Mistri
Grade 1 of the Workshop, lIzatnagar as Chargeman 'C' in PCQ was

held to be on ad hoc basis. In that case we had placed our reliance

on the case of Janardan Singh (supra) and on the decision of the

Rajasthan High Court in 15 connected Special Appeals, Union of

\@-’w;m--“ B e — ~ R S e
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: guu orde.r was maéle by the ]-‘Ign%fg S

Court is not yet final, Without entering into this : [

is evident that the decisions of this Bench of the - " ,..;"::I_: {
case of Janardan Singh % others v. Union of India and r;“ ':
Narain Upadhyay v. Union of India (supra) have be_come«.s.._ ?
and they are not under challenge before the Hon'ble Supreme G!WEQ g }. ‘
in any proceedings and as such we are bound to follow the i'a;‘:%r : ‘ﬂ

: ﬁ‘,ﬁ
|

: '*;e_.‘_r

of the said cases in these petltlnns.

M

27. The petitioners have also placed before us a copy ﬁt%
the judgment dated 2.3.1981 of Munsif VII, Gorakhpur in Suit no.
299 of 1977, Jawahar Lal Srivastava & 20 others V. Union of
India, in which the Union of India was restrained from interfering
with the working of the plaintiffs as Chargeman Grade 'B' in the .? L
North-Fastern Railway, Gorakhpur "and preventing it from holding
any selection for the posts held by them. This judgment on the own
showing of the petitioners is not yet final and Second Appeal no.
2080 of 1982 filed by the Union of India is still pending in the
High Court of Judicature at Allahabad and as such it neither has
the force of res judicata nor can otherwise be used as a precedent.
The other cases cited on behalf of the petitoners, as mentioned _
above, are x on the interpretation of rules of different depart- | il
ments and have no application to the cases before us, t _‘
28. Coming to the facts of these cases in brief, we may

point out that while the petitioners were working in their respective ]

shop floors the applications were invited from the skilled and highly

skilled Artisans and Mistries for working in PCO on the terms and

conditions laid down in para 2 of this judgment above. The




petitioners had applied for working in P

e

20 -

and conditions. uﬁ-;ra*a*aﬁ}f ing 'i do} (ﬁﬁiﬁf}i},ﬁlﬁ (iv) their

r

Tk

in para 3 of the judgment above, it was specifically m_eﬁlg 0 11‘!11’!

that all posts in PCO should be treated as ex-cadre posts anﬁl

&
Ay

workshop employee will be borne on the seniority list of f‘hﬁ?"
particular category on the shop floor and will have a lien against
a post in the shop floor. It was also specifically mentioned t:heréﬁn
that the selection to the post in the higher grades in PCO would
not in itself give an employee any right for consideration for the AR
higher grade post on the shop floor, unless he is regularly selected

for that grade on the shop floor. It was also very clearly stated g -

in this circular letter that the staff deputed to PCO will be retained . "

there for 2-5 vyears. In order to suit its requirement when the e
Railway Administration decided to convert all the temporary posts

in PCO inlewdaekr permanent posts vide its circular letter dated 5
11.7.1972 (copy Annexure 'RA-6' in the first writ petition) and the 1
petitioners were confirmed in PCO as a consequence thereof, it _ “‘a'
was clearly stated in the orders of their confirmation that they f*-',:‘ :
will continue to retain their lien on the shop floor. All this was y r_';i
done within the knowledge of the petitinnem‘“:ar?go they never raised : ;-'T ‘}

any objection to the said conditions before filing thespetitions. The

posting of the petitioners in PCO thus having been made nnl tEE : _ E
? Aaxa o _ 1

terms and conditions stated above, they cannot be allowed to say
N

that after their confirmation in PCZO they lost their lien in tha-'
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‘According to ~ondition

&m ir position or status in their

transferred to PG@ ’«" '= '

respective shops Hﬂd -will 'iheﬂe id

i S

the basis of their position in P ok N

: xnew at that time that by their workihE

. T T R

,{ to be the staff of the shop floor. Furthar, in acc fe ﬂ‘nt&f with the

circular letter dated 09.4.1963 of the Railway Bd’hrﬂ f‘m *mi

h iy’ h 3
in para 3 of the judgment above, it was specifiuall ~’%rj:uru}-;f&
that all posts in PCO should be treated as ex-cadre pdéﬁ’s"- "“m.mw ry

£t v
workshop employee will be horne on the seniority list‘ of i,’ri'i‘(v ¥l

particular category on the shop floor and will have a lien agﬁn‘gw
a post in the shop floor. It was also specifically mentioned the);éfg -ﬂt’-"llr |
that the selection to the post in the higher grades in PCO woul@.
not in itself give an employee any right for consideration for the
L higher grade post on the shop floor, unless he is regularly selected
n for that grade on the shop floor. It was also very clearly stated
in this circular letter that the staff deputed to PCO will be retained
there for 3-5 years. In order to cuit its requirement when the
Railway Administration decided to convert all the temporary posts
S in PCO intewmer permanent Pposts vide its circular letter dated [ B
11.7.1972 (copy Annexure 'mA-6' in the first writ petition) and the
petitioners were confirmed in PCO as a consequence thereof, it
was clearly stated in the orders of their confirmation that they
will continue to retain their lien on the shop floor. All this was
‘3' } done within the knowledge of the petitinne:;:*ar?:io they never raised
any objection to the said conditions before filing thes petitions. The

posting of the petitioners in PCO thus having been made ong.t

! Aana o
terms and conditions stated above, they cannot be allowed to say

"

that after their confirmation in pPCO they lost their lien in the

L]
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-juu;rw as Chargeman ‘- cannot

ad hoc @E‘siﬁgﬁ .b'ff {“tr t**ﬂf mi-h that in order

workers from th&c workshops in PCO  the
had decided to hold a’&pré"lim ni fﬁigﬁ and thereafter

for ascertaining their aptitude anc ;H-;"

.
i

ments of the selected candidates QI' e mE

chat they will continue to be bhorne in

shops and will have their lien there. The tradeg: est U
R

the petitioners thus cannot be said to be a trade t St for

-

permanent ahsorption in PCO and none of the greunds P i: !?ormfr.

on their behalf for their permanent absorption in PCO ﬂi’"‘

and their contentions have #s no force ant:l 5-"”” nnot

to be valid
"-.- r-.."'.

be accepted.
29, The next point arising for consideration in the ﬁili?t_

two petitions is whether the petitioners are entitled to arrears ‘éj

pay of the post of Chargeman 'C' with effect from 1.8.1972. The

arrears were granted to them with effect from 1.1.1979 and as

such dispute between the parties is about the arrears accruing from

8.1972 to 31.12.1978, The petitioners have based their claim for

arrears on the circular letter dated 6.4.1973 (copy Annexure 'A- ‘;
9! in the first case). By this circular letter the Railway Roard had " :
decided to up-grade the post of istries in the workshops with * }. .
effect from 1.8.1970 with a proviso that the arrears should be paid * '1
from 1.8.1972 only. This circular letter was implemented so far ' ";:?

as the staff of the workshop was concerned, but on account of

the #uwes as to whether it was appliceble to the Mistries or other

staff working in PCO or not, it was not implemented in PCO and

on 22.1.1979 the Railway Roard issued another circular letter (copy

Annexure '6' in the first case) clarifying that the circular letter

dated 6.4.1973 was applicable to the posts of Mistries in the .

v
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"~ production Control Organisation
wre equally applic: able

his ul#o&uﬂth letter the |

o

’31 d@ of upgr

et

The Railway *Baa’i*a;g p owev ';;3 *nm .......
dated 9.10.1979 (copy Nnne’.’x,ﬁ > '8 1§.U

PCO Mistries may be given ETG 'i' .:!-f_s* @*ﬁlbztﬂu from 1.8.1970
payment of arrears would be madln y i .

It was further stated that this was done @mﬁﬁm ther

{ of the matter and had the sanction of the Présidg The |

d thereafter issued another circular letter nf 1. ;ﬂfr

Boar

Annexure '8-A' in the first case) stating that the matter

of pay was raised in jCM meetings and the Railway Roard 1:__ srated
in their letter dated 9,10.1917’9% ‘,@ur[;u‘

that the decision conveyed

apply in all cases arising of upgradation. It, however, madﬁ“ an. ’

P - e

exception that the cases decided otherwise prior to the issuer é

Railway Board's letter dated ©.10.1979 need not he reopened. Tﬁ%

undisputed case of the parties in these cases is that the petitioner

Rajeshwar Prasad Singh, in the first case, was granted the

o’ no.35, _
p- 3 arrears of pay with effect from 1.8.1972 but the others were denied -' "'_
this right.

30. The contention of the petitioners is that as their cases %

3 were decided by the circular letter dated 33.1.1979, aforesaid, and : I | ~".

only the payment was left to be made the subsequent circular letter '_ , ';" "f

dated 9.10.1979 does not apply to them and their cases cannot be .5 ::

reopened in view of the clarification made in the subsequent above | I "’g';l

rcular letter dated 18.8.1281, In the alternative their

mentioned Ci
5 contention is that they had worked as Chargeman 'C' and they

are entitled to the arrears of pay of the said post with effect from

1.8.1972 and there is no reason to change the date from which

the arrears were to be paid. The petitioners have further challenged

this action of the respondents on the ground that their choosing

— e ——— o =
r T ———— -"- P



‘,}jﬁ-* n,almJ arrears with effect from

.-

n@%' "‘I%ﬂ“’ﬂ tw _'_w'r rational basis and is ag

iw v

to justness, f *iv-'t* ugio sonableness an
from ‘that date even ;j,o«%q her _\;i; *
therefore, against the pﬁnnfpl ':’

by the Hon'ble Supreme Court in the c |

of India (AIR 1967 S.C. 1301) and n‘%s._@ar & o

Sy

'«. £ ._
of India (AIR 1983 S.C. 130). In the case ﬁf* E’ERL Nim {E}_}‘.ﬁ_!'_ﬁ,gf'f;i while

considering the principle of reckoning the service of j:{“}ut_l ,,,,, » Indian

of the relevant rule, the same in invalid. In the case of D.S. a e
(supra) the question, which mhthe attention of the pr'blﬁr f‘,‘
Suprerie Court was whether the Government eould deprive "‘ﬁh@-‘
pensioners, who had retired before 1972, of the benefit of liberalized
pension scheme and it was held that the date of retirement is
irrelevant and all pensioners whenever they retired would be covered
by the liberalized pension scheme because the scheme is a scheme
for payment of pension to a pensioner governed by the 1972 Rules.

31 Placing reliance on the decision of the Hon'ble Supreme

Court in T.R, Kapoor v. State of Iaryana (AIR 1987 S.C. 415) | 'y
it das further contended on behalf of the petitioners that under i I
the circular letters dated 6.4.1973 and‘-‘kl.l.lﬂ?ﬁ the petitioners f:_
acquired a right to get the arrears of pay of the post held by them |
with effect from 1.8.1972 and this right could not be taken away
or altered or modified to their disadvantage by the subsequent letter
dated 9.10.1979. They have maintained that the date from which
the arrears were to he paid to the petitioners could not be changed
by the respondents arbitrarily under any law or rule.

32. The respondents have admitted in their counter affidavit

that the arrears were paid to petitioner no.35, Rajeshwar Prasad




retrospective
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Chargeman Wwel

petitioners on thjs pqlnm E,ﬂ;%fif"f heif posts were upgraded
. effect from 12.3.1979, athay‘x» wl‘ﬁ“}g denied
from 1.8.1972. The stand taken ﬁgy i

in their rejoinder affidavit is th

/ Rajeshwar Prasad Singh, petitioner ne.ﬁag‘ 'ﬁere,_.l _ik*m ﬁl

respondents have not produced any material to distinguisﬁg e Co

of petitioner no.35, Rajeshwar Prasad Singh, from the casea 3
petitioners and the defence taken in this connection, theref
-ue&-m

& cannot be accepted. Further, at the costs of pre

will like to point out that under the circular letter dated 6.4.197-3

the posts of llistries in the workshops were upgraded and were

o replaced by Chargeman 'C' with effect from 1.8.1970 and by issuing
» the circular letter dated 22.1.1979 the Railway Board had clarified
that the upgradation made under circular letter dated 6.4,1973 is

5

H applicable to the posty of Mistries in PCO  also. After*?ssuanc_e- of o

this circular letter all the petitioners became entitled to the " ;

upgradation and the consequent henefits thereof as in the case of “H{:

Vlistries in the worlkshops ,and the decision taken by the Railway %’ﬁ

Poard giving the benefit of the upgradation to the petitioners only e

with effect from 1.1.1979 is irrational, discriminatory and erroneous.
}) We are, therefore, inclined to accept the case of the petitioners
so far as the question of arrears 1s concerned and all the petitioners
are entitled to arrears of pay with effect from 1,8.1972 iwterims
of the circular letters dated 6.4.1973 and 22.1.1979 of the Railway

Board.




other point ar sing

-------

shop fl -*e""?“ﬁn

the l:aenéiﬁiw of ulg, and
they are wm:kinga tha;;einﬁff&

As a matter of fact to a?’l"ér_

B .é_-, "
raised in support of this cont:er;tinm WEwi __
_*__ )
! same here. It had been held above ‘*tha’t; ﬁesﬁ{fé n-i confirmation

!
q of the petitioners in PCO they continued to have ﬁl ; Lh..;n in their
parent shop floors and they have not acquired a right f fh |
post; of Chargeman 'B' in PCO substantatively despit& e
stay on such posts there. It has not been disputed befo”i%
the posts of Chargeman ™! are sclection posts. The pabfélqn ?"r}
therefore, cannot claim a right to hold such postg without undét;goi,péf |
the process of selection. In the third case the Hon'ble High @ﬁﬁrt "
had duly safeguarded the interest of the petitioners by directing
the respondents to permit the petitioners in the selection, if they
il are otherwise eligible for the same. All the posts in PCO still being
¥ ex-cadre posts, the petitioners cannot claim a right to hold any
post there in their substantive capacity under the law. Apart from
the above consicderations the circular letter dated 13.9.1984 issued
by the Railway Poard will govern the rights of the petitioners ji(ey :f, PRy
hold the post of Chargeman 'B' in PCO in future. ]
as. /e have quoted ahove In para 14 of this judgment the
}) salient features of the said circular letter providing for the stream-
lining of the staffing pattern of PCO on the Indian Railways. The
petitioners contend that they are entitled to the benefits of continu-
ing in PCO and getting further promotions in the light of this
circular letter. Their further contention is that this circular letter

has been modified by the Calcutta Bench of the Tribunal in T.A.

Mo. 1143 of 1986, Subhash Chandra Kshetrapal & others V. Union
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== S e B o L e %W‘W e e T e .~ - Ea b i,..rall— —— - o
A . ; o - it
. F)

5 8 B
Rl .
Lt "‘
e i — - — ——— v
- " LS



the Hon'ble Supre
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""}iﬁm'i iion of the petitioners and

view that Eheir this’ '%n %i(*fﬂ ‘too does mnot entitle
benefits claimed in PCO. 'E};l wf“ ___:_Tﬂ_-._sr il tter clearly provides

g, per requirement on tenure basis. Thgwt 1 '

[{ will be five years, which should be strictly %ﬁaﬁe 'I rj;jﬁl no staff
working in PCO will be permitted to the higher gr ;,,_1
unless the staff becomes due for regular proinotion in |
vithin the prescribed tenure period of five years in PC enﬁ"‘q ‘was ’

-

further specifically stated in this letter that the tenure per a1+ g '}H |

five years will apply even to the existing staff of PCO. The 1ef. * )| 1’#

further makes some provision for the staff absorbed permanentjg ;ﬂ | &

in PCO or recruited directly as on 21.12 .1083, It is not the case

of the petitioners that they were recruited in PCO directly a.ncf
- we have held above that they have not been permanently absorbed
7% in PCO. They have, therefore, no right to continue in PCO as they

had already completed the tenure period of five years long ago.

The petitioners are, therefore, not entitled to the benefitsg of further

promotion and other benefits merely on the basis of their working | R
in PCO for any period. a F b

' Sl
34, Regarding the amendment oOr modification of any terms y .’_‘ éiﬂ

and conditions of this circular letter by the Calcutta Bench of the
Tribunal, we are of the view that this contention is totally misplaced
| 3’ and unfounded. A copy of the judgment of the Calcutta Bench has
been placed before us on behalf of the petitioners. It appears froin
it that 75 employees of PCO, Kharagpur of the South-Eastern
Railway had challenged the memorandum dated 4/5,10,1979 issued

by the Additional Chief Mechanical PFngineer declaring all posts




1S ex-cadre posts by

L

case,
: s of the said circular. The

’*u h of the Tribunal

appreciation we will like to reproduce below the rel @1" observa-

tions made by the Calcutta Bench in this connection :

1984 is that the P.C.0. at Kharagpur will havb:-
ex-cadre posts to be filled by drafting empluyees ,.‘&‘
the shop-floors. In all these orders provision has *_.,. G-
made for exercise of option by P.C.O. employees
went to continue in the P.C.O. The latest clrculagen
the Railway Board dated 13.9.84 however departs from |
o the ecarlier orders in one important aspect. Though

L

provision has been made for employees for option for
continuing in the P.C.0. no scope has been left for
promotion of those who would not opt to continue in
the P.C.0. and as such they will face permanent stagna- ;
tion in the P.C.O. This in our opinion is not fair. Some 5 (o Lo
avenues for promotions should be left for those who '
opt to continue in the P.C.0O. Such an avenue was there
in the first circular of the Railway Board issued in
this connection on 22.4.1963. It was provided in paragraph
7 of the said circular that if cmployees permanently
absorbed in the P.C.O. or directly recruited to the P.C.O
g’ did not exercise option in favour of transfer to the
shop cadre, they would be considered for promotion
alongwith others in higher grade posts in the P.C.O.
only. Similar provision should be made for those who
opt to continue in the P.C.O. at Kharagpur after the
issue of the circular dated 12.9.1984, The applicants k|
in this application should be given an opportunity to |

'l_
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S i;;,- “‘zt:'“:""ilf » Court dismissed the

Petition against the. sa{ - '-"'t_vﬁ of the Calcutta Bench

the point in question had mada the;;. jﬂ:,i.j[u tﬂut;*wim ations :

e .u.-r.,—.p

"9, Further the 'Ff% W,Lﬁ' | J&%L. d ¢
of the impugned memorandur =,_:‘ and
provisions should be made for thos )
in the PCO at Kharagpur after the issue
dated 13.9.1984 so that they may be gh?en f‘} port

to exercise their option in this regard a ;
with avenue for promotion within the PC

w4

directly recruited in the PCO who did not exei‘c! ﬁ.;
option in favour of transfer, they would be considi.};‘_- |
for promotion along with others to higher grade pqil;a

in the PCO only. In our opinion, it was done to hé]p

the petitioners."

I

6 |
36. The circular letters dated 22.4,1983 and
1%3.9.1984 considered by the Calcutta Bench of the

Tribunal appear to be the same as have been placed
on record in these cases. The position of the employ-
Raprsody,
ees of the PCO Kharagpur was, tutally different than
the employees of the PCO uf N.E.Railway Gorakhpur
and Izatnagar. In the case of Kharagpur, the PCO
was in existence from before the South Eastern Railway
came into existaence while the PCO at Gorakhpur and
Izatnagar appear to have come in existence in 1862.
The posts in the PCD were declared ex-cadre posts

by the circular letter dated 22.4.1963 but due to

the opposition from the Drganised' Labour, the same




r'r;

could not be implemented

of the judgement
stress was

'?*1-}5 ré.-tisuru. the post in the

the C al cu’ ﬁt..a g ﬁﬁ%‘} tnf. o '{?ﬂ{"&;ﬁ N {;3 compassionate
of the matter anﬁ '% cﬁgggﬁgu that a simil.

ion should be made ﬁiﬁf tt
in the PCO at Kharagpur ﬁff.__
letter dated 13.9.1984 and f@@eﬁ*p et ;;,mf:‘m:u:;:
be given an opportunity to Eﬁﬂﬁt“iﬂ’&“g r;}llf_]luhr ic

be provided with avenue for prugiﬁpﬁa r"t

the special provision uwas suggested to be
for Kharagpur PCO on account of the fact thaeﬁ r"

o r N o

the first time the provision for treating the ;14#;:.
in Kharagpur PCO was going to be enforced. Kaepin
this aspect in view, even the Hon'ble Supreme Cn&ﬁﬁﬁ
had observed, as quoted above, that it was done to
help the petitioners. we are, therefore, of the ui‘e.m:--

that it was a special concession granted by the Cal-

cutta Bench in the case of the employees of Kharagpur

PCO and the general provisions of the circular letter

dated 13.9.1984 of the Railway Board uwere not, sain

any way, amended OT modified for its application

4a the cases of employees working in other Production | .
Controlled Organizations. It is, therefore, not corre-ct ;

to say that the circular letter dated 13.9.1884 was ;?_ :;
modified by the Calcutta Bench of the Tribunal and - .i :i
the Hon'ble Supreme Court. :;.- 345
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ex-cadre posts
and 1ﬁ** f’-i:ase ‘l- n is given to
working in ?'.ne. sai“ﬁ‘ P 0 s- ;J;}n- continuing
the very scheme of ﬁf”'b; ﬂ-mwm T

treating of the PCO Puﬁﬁsif%ﬂm C*‘Eid"ieiﬁ ire posts will
fail and even after the e pgm’%i' ag | nﬁ‘ tenure of

years fixed for PCO, no emp lh”? ee ‘u.ligﬁ*l @ to revert
back to his parent shop floor 1n c"asl
more pecuniary benefits or other a‘duanhaé
We are, therefore, of the vieu that after m‘n ,ﬁhjmt...a

-n‘
their tenure in the PCO the petitioners c}n-n

permitted to stay there for any period and they.ﬁﬁﬁp EgJ
be treated to be absorbed there on the posts haﬁ -.
by them without any selection merely on the ba
of their adhoc fitment and theySNareNSIt=DLEREg be

reverted in accordance with the scheme contained

in circular letter dated 13.9.1884.

38. An affidavit has been filed By Baboo Ram,petiti

-oner no.11 in the second caserin which it has been

stated that during the pendency of these petitions,

the petitioner nos.1 and 19 -Ishwar Deen and A.N.Kohli |} o
Arcond : (L

of these caseg have died and the petitioner nos.10

and 17- Saligram and Kunti Nandan of this case and . +

the petitioner nos.2 and 5-Banka Lal and H.P.Mal |,

of the first case retired on reaching the age of ’

superannuation and the retired petitioners and the

widows of the deceased petitioners have been duly ’:-_
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been disposed of. 0One of the reliefs G&é@ﬁé;fﬁﬁ way
of amendment by the petitioners is for .ﬁiéﬁﬁﬁﬁ@; 1 '~ti§E
arrears of pay of %he post of Chargeman FB?”";hm,
1.8.1972 instead of from 1.1.1379. In view of
discussion made above, Uue feel that the pet:.t:.nr'{éi
| are entitled to get the arrears of pay for the upgrﬁdiﬂf}j-_
‘?’ ed post of Chargeman 'C!' now Chargeman 'B' from 1 5B/ |
and the amendment to this extent can be allowed and

< is accordingly allowed. We further find that in their
> first writ petition the petitioners of Gorakhpur
‘ PCO claimed the arrears of saléry from 1.8.72 and
the relief claimed by way uf amendment is, therefore,
not a new relief and even otherwise we weel inclined

to grant this relief to the petitioners. The other

benefits claimed by the petitioners by uway of amend- P |
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ment cannot be granted to them as hes already bBeen X
gi considered above and in OUT opinion, the petitioners 1=

have not been found entitled to any other relief.

As such, there will be no use to allow any other
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part of the amendment.
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pay of the upgraded pnst 6?fjﬁjﬁuiﬂmu
mans 'BY  inl their TESﬂEEtLUB¢%*@E%‘QWf
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claimed in: thesel writ petitions S

Sk The writ petitions are dlSB §Efﬂ{”}f::

ingly without any orders as fu costs.

MEMBER (J) MEMBER(A)

Dated: 6{1 May ,1988
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