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Hon.G.S. Sharma JM : "F'f |
, - + (By Hon.G.S. Sharma.*ﬁ ) b
¢ . : This writ petition under Art.: '1 (;A" m'*
1 % Constitution of India has been received “"uzfﬁ. 9" off
the Administrative Tribunals Act XII| of 1985 nwam
the High Court of Judicatureat Actobad, B
0 - 2. The material facts of this case are teh !
the petitioners were initially appointed as é-lerkx;:l__q:'
in the N.E.Railway and after passing the r-equ"ié'-i-*!i;?a'f:-*
) suitability test, they were promoted as. Sr.Clerks
| & in due course. From the office of the General Manager
._*__Iij N.E.Railway letter dated 29.8.1969 was issued for

holding a selection for the post of Assistant Welfare
Inspectors (for short AWI) in the scale of Rs.210-

320 and applications were invited from all class

1l staff for appearing in the said selection. The

petitioners had also applied for appearing in the

PR

selection, The written test for this selection

H
— 4 -

was held on 17.1.1971 and the viva-voce test was )
held on 17.3.1971. In the list known as panel of :
;({ﬁ the selected candidates prepared by the selection Iir
committee in order of merit, the names of the peti-
tioners appeared at sl.nos. 1,8 and 10 respectively {!
and the petitioners and other selected candidates _
were sent for condensed course of training. After "ﬁ
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the completion of the

nos. 1 and 2 were posted as
of @mwﬁﬁﬂom@ﬂ Superintendent
uﬁfﬂ,ﬂiﬁt ipur respectively and petitioner
(‘b x,ﬁ_l?:{"i in the office of Chief Personi
@L)ffﬁﬂ‘siiIJJE vide order dated
if”ﬁ;mﬁiﬁaﬁﬁﬂkm over charge as MWl
On ‘11 i‘@j,‘g*[ Aa mff’ N.E.Rail -
i4¥3 eﬁmcccﬁm@@@

for the post of Aw._l rcfcrrad

the final panel for the general ﬁﬁws‘*’ﬁ%mﬁf

the post of AWl shall be prepared in accordance
Y
with para 216(h) of the Railway Establishment cuf

Manual (hereinafter referred to as the Manual).
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After receiving this communication the General

et o T

Manager prepared a fresh panel excluding the peti-
tioners and 5 others from the old panel and Incluﬂ%n_ﬁif
ed the names of 8 new persons, namely, the respon-
dent nos. 4 to 11. After the revesion of the panel

on 29.12.1971, the promotion order of the petition-

ers as AWl was cancelled and the same was ordered

e,
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to be treated as fortuous.
4, Aggrieved by their (cvcrslcn, the petitiner

nos. 1 and 2 filed Civil Misc. Writ Petition No.

®
— i R o B m 2 Aty

1332 of 1972 wunder Art.226 of the Constitution

o —— s
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on 25.2.1972 in the Allahabad High Court. The

¥
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said writ petition was allowed on 4.8.1972 by

Ehar R e

a Single Judge but on filing two Special Ap_paf’a&_if
nos. 568 and 575 of 1972 against the said decision |
by the Railway Board and some private rcspcndcnt.w

the Division Bench set aside the squnwg,jghdﬁv“‘.'*
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decision and dismissed the writ

| S el petitioner nos. 1 and 2. The petitioners
go in appeal before the Hon'ble
against the decision of the Division Bench

name was

26.4.1971 h
; - . "
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filed Civil Writ
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the Lucknow Bench of the Alla

i e g i
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and A.P.Srivastava, petitioner was restored to

: E T{dh- = -
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by the Railway Board and others for filing appeal

the post of AWI. The certificate of fitness sough
before the Hon'ble Supreme Court was“hl“éifusfé_d: by
¥ o | the Division Bench on 21.4.1980. The Railway Board b
' thereafter filed Special Leave Petition No0.6973 |
of 1980 before the Hon'ble Supreme Court for leave
to appeal against the decision in writ petition
no.2 of 18972 but the same was dismissedl on 16.3.81
6. In accordance with the decision of the
Lucknow Bench of the Allahabad High Court, A.P.
Srivastava was restored to the post of AWl but
the railway administration refused to give the
34 advantage of the decision in the said writ petition

to the petitioners and others despite a representa-

tion by the petitioner no.1. Th& writ petition

was filed on 26.7.1982 for including the names

of the petitioners in the panel dated 26.4.1971

of AWI and for quashing General Manager's order

dated 12,5.1982, Railway Board's order dated 20.3.82,
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that the interpretation of para

correctly made and no finality could
I'ifitiii”.t in the earlier writ petition no.133Z
ualh.:. {i’r £ ii{t ioner nos. il and 2. The petitioners
who
the petitioners

wri¥
Writ

' ' ‘4,; '1... ) ‘;'..: ' . ey 1y & |
The impugned ara.derw . _';'{‘E‘in‘r}‘@(f@- a m,l 12.5.1982 of the Rail-

- oard and the G _'h_% i ﬂ m}:g«x;r'a Ql‘"r@ illegal and the petiti-

{H‘ix's“l their

v [LG lative

o The writ petition has been cunteste-

the respondents. One counter affidavit s.s_..-.f---ﬁ

I ﬁ{ of the Union of India,
B Officer, N.E.Railway- respondent nos. 1 to 3 by t-’hé“
) Personnel Officer Gorakhpur and it was stated
| in the preparation of panel of AWI the instructions contaﬂ '
in para 216(h) of the Manual were not kept in view and
principle of seniority was not followed on account of @'ﬁ
the General Manager had made the reference to the R‘afi}sf:

Board and on the direction of the Railway Board, the panel

it P Bl 2 3 g e, e

was recast in accordance with the rules and the names of t@bs

LA

petitioners and 5 others were deleted from the panel «{ar’fﬂ t

7 P, L

R;: LA
A were consequently reverted to their substantive pastzs(,}.;ﬁfﬁ

petitioner no.3 did not challenge the deletion f_:s.‘f% hi’s
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from panel in 1971 by the General
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and his petition filed along with other
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tioners in 1982 i

principle of u{-g‘t judicata.
: } 11 e _\.‘.1 !JF Nt St L

"ﬂlﬁﬂ HL_ffa’:* i‘:ﬂfﬂm petition no. 2

- @3}, 'jrlﬁp?-l- a

r -Il-'--- e Y '. T -
he alternativ

redrawiﬁg héﬂf ~p'e ,i‘.tﬁ‘ii:v -1‘533_@ mﬁﬁ.}nh- ion Bench of th

persons whose names*weref

hin. The Spectal Leave Petition (gon short SLP) filed
by the railway administration was rejec%ed by~$ eﬂ%@y%jﬁg

=
4o e

Supreme Court as it did not involve any subs%“ tial qu

Lt Fon e

ion of lmw of general importance. The claim of %f%e '

¥ | petitioners was not consifered in the writ ggiiﬁwgg;@jjjfffﬁ
- by A.P.Srivastava and as the writ petition filed ﬁyi%ﬁ@f,:ﬂ
petitioner nos. 1 and 2 earlier was already dismissed bﬁ?
the Allahabad High Court the benefit of the decision in .
writ petition no.2 of 1972 cannot be extended to any-dﬁﬁﬁif;
person and the representations filed by the petitioner ;
no.1 2nd some other persons were rightly rejected by.ﬁhﬁiz;{
General Manager. e

R s YRy ARAA A
8.  Empanelment of respondent no.H to W was made on

P

Court passed in special appeals, the petitia
case and their writ petition is liable to h&
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1 of the judguent in writ

- the Wkﬁhﬁhm MM:EFk&*ﬁ%“'rhﬂWt“’%ﬁﬁiﬁ

*QF&E‘@EF .[a.!?—f it _:]"ﬁ;,h ‘1_,(.-;; Q“t-—'&ﬁ”}_ ?.
"T hi“A ..'-_ _.'. ¥ - ' _

an“hﬁe Supr

-apﬁﬁﬁcﬂt$QH:é&57;
obser?atiﬁﬁ thﬁfjr
given any relie5 :z
The petitioners, thef@fwx  felate
this writ petition fbﬁ-ﬁﬁ%ﬁfﬁQ; T¢M
panel and for the deletion 6f3{“ﬁ"1*}”f¥%:
4L to 11.
10. In the rejoinder filed on behalf 0 =
it was stated that the letter dated 3.12. ’197‘1 of ‘Bhﬁ E%
Soard for recasting the panel was not correctly 1nﬁﬁf;1~
by the General Manager. Only the inter-se seniority‘&ﬂﬁb
duly empaneled candidates was to be reassigned under this in‘

letter and the General Manager wrongly reframed a;ngg¢gi*7

Allshabad High Court in its Judgment dated 31.10.1972 in

special appeals had neither discussed nor, decided the scope

of para 216(h) and as such, the decision in the special

appeals does not have the force of res judicata and as the

matter was continuously sub-judicefl in the High Court and the

Hon'ble Supreme Court, the petition is also not hﬁiatﬁﬁﬁ-Iﬁ;
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involved a question of law of gene:

ﬁﬁﬂﬁwuiuﬂﬁwﬂmmﬁﬁﬁﬁﬁﬁ%imﬁf?ﬂ?

tration after ﬁﬁﬁﬁﬁ@@'@ﬂ%iﬁﬁﬁ%&ﬁﬂwﬁﬂﬁﬁ
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the

the Lio.Bench ‘i';___ﬂ_e« re 1 ent of L@jMTt@ﬁf nos.4 to 11 is

incorrect and lllagéifanﬁﬁﬁﬁaFﬁﬁﬁﬁﬂﬁgﬁfﬁﬂﬁ-ﬁ@fﬁp[mﬁbqy_@
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i The petitioner nos. il a.nﬁ ’ﬁ %g,‘ :'-‘“ ﬁ“(;}ﬁ‘ on LTL@'?E@J i as AWI

.Q}".«-._f

High Court on the point in issue we are, perhaps, not
required to examine the merits of the case of the petiti
ers to see whether their empanelment made on 26.4. ‘.19'&1 ﬂ: _
correct and the deletion of their names from the p,vgﬁ;;:q
subseaquently on 29.12.1971 was incorrect as SﬂmaﬁignyﬁT;{-.
is attached to the decisions of the'High'Gpu§$ under

law. On the deletion of their names from the Egnel
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i vide copy annexure 15 to the petition. TG may be:men %ﬂnedr=

!
W
here that in both these judgments, both the lenchéﬁ*@%T |
1.1,1

take into consideration para 216(h) of tha Manual thuuggi_ﬂ
they did not enter into a detailed discussion thereon.

S It will suffice to say that the provisions of para 216(h)
were not lost sight of %he-&ramﬁwé;k.hg the Hon'ble lencha

fcﬁm consideration.

2% As stated above, one A.P.Srivastava had filed anot- ﬁ
1

. y
-

er writ petition no.2 of 1972 before the Lko Bench chall-
enging the deletion of his name from the panel dated
26.4.1971. This writ petition was heard by a Uivision
Bench constituted by a set of two other Hon'ble Judges and
gﬁ this Bench had interpreted and considered the scope of ;
para 216(h) of the Manual in some detail and in accordance ;
with its interpretation, the panel of 20 persons was to be |
recast only by placing the candidates from one position to
another according to their seniority and the panel could
not be revised by deleting and adding #hﬁ some names. The |
- %

judgment of the special appeals, cOpy annexure 15, was |
also considered by this Ilench and it was contended bﬁﬁbrgﬁfi
it that the said decision was binding on the lenqh avena _A

though it might not have considered any point or any maw fg

AR
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accordingly allowe&*aﬁ,B 1245@76 and}tp%;name

treated as a bind%ﬁgw@nad@ﬂkﬁ%WQHQ~£h&

of judgment, annexure 16. Tk~ ¥ ;;,..;_ |
e ﬂﬁiﬁw. ;.j* -w_ _.‘t
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43. Tt is not in dispute that the certificate of 1 1 J
filing app £

3 iy

sought by the railway administration for
the Hon'ble Supreme Court against this decision was reLe;
by the Lko.Bench on 21.4.1950 by passing a speaking orde r,;?
copy annexure 16-A, in wiich it was observed that there was*vf
no substantial question of law of general importance reqﬁfﬁfﬁ
ing a decision by the Supreme Court. These observations
support the contention of the respondents raised in their
counter affidavits that the SLP No.5973 of 1980 filed by tQL._
Railway Board against the decision of the Lko.Bench was |

the ground { 1)
rejected on/that there was no substantial question of law

|

of general importance involved for the decision of the high- |
est Court of the land. Annexure 17 is the copy of the 6r&én?"

dated 16.%.1971 of the Hon'ble Supreme Court dismissing the 33

Ane £
SLP by passing order "Special Leave Petition is dismissed."
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14, The learned counsel for the petitioners had contended

beiore us that the law declared by the Supreme Court is

T -

binding on all Courts within the territory of India under

ﬁi?‘:"

Art.141 of the Constitution and this Tribunal :us,. also p&g_%g

aforesaid SLP.
made against the petitioners 1 and 2 in the two s@;ﬁ
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appeals by the Allahabad High

the Lko. Bench they have acauired

]L*:r., 1 m H.J;L}"' fcplﬂm_,m d1ed 3
f*-- < V 3{9**)} of ‘m‘(::} r”f “L}."} were not proper:
@“Jﬁ‘ﬁﬂk irfﬁ{_‘j:‘t (J@)b‘ﬁ"' in the special

s judicata.

15. 'Rei-i-an'c,es:-wa 5 ""'“k ""?-' | ;nt‘:‘ﬁ" tioners

on Korin Vs. Indian%Cabf'T amg=

T e e

in which considering ‘the b’ﬁbm\j’ of {a,._@ 13‘?‘ of res

judicata in a case in whicﬁ‘thﬁ ae Aaﬁjfﬁl

the Hon'ble Supreume Court had obser?ed ~h&$@ﬁ§ﬁﬁwfwﬁﬁ39

res judicata, if the nature of the defendan.'t:‘é1 in¢e§§s g
in the disputed plots changed after TISCO recovegbdqf31ﬁﬂ
possession u/s.50 of the Tenancy Act, the reason g%wen
by the first appellate Court why the rule of res auﬂﬁg;
should not apply would be sound calling for no interl.ﬂ
ce. In our opinion, this decision is of no help to E:Q; %
petitimers as they have not acguired any'nqg;nig T é
the disposal of the special appeals against “ l
2 petiticners further placed their reliance on_ Lai‘f%”“ |
-45 Jodi Zhai Patel Vs. Union of India (A IR, 1981a#ff1
which after the dismissal of a petitian-ionr?ﬂb. |
the maintainability of a subsequent pe
preventive detention on fresh grouqﬂsfw--
by constructive res Jjudicata.
no help to the petitioners as it uﬂg
the Hon'ble Supreme Court in that cas
T —— y . e
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is entirely inapplicable to
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not bar a subsequent Petltlon

o L = o e e AP e L F ey - o, iy
tﬂﬁﬁﬁi~%ﬁw ﬁ‘fﬁzgﬁari' of the Constitution on fre:
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Constitution mandates every Court t
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any prospective applicafiﬁn
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proceedings as well. There can be nn ;is-???w*i
principle laid down by the Hon'ble Supreh;ﬁzlfy%ﬁ?mﬁ'
case and we are of the view that in case the @ﬁcﬁTﬂ
rejecting the SLP is to be interpreted as thEJigmﬂl
down by the Hon'ble Supreme Court, we will be respe
bound by the said decision. We will take up the leggﬁ

_hqj

implications of the order of rejection of the SLP a .
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later.
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17, The petitioners further placed their r :
Full Bench decision of the Allahabad High €°j§§

e i b e B e e e gl i i

e e et 1

Narain Har Narain Vs. Bulagqi Das (1968 A.L.J-1047
it .
in which it was held that/is a decision w.ich §“

o O

a bar of res Jjudicata and no a decree. The nndjéﬁmﬁﬁ'ﬂ@

appeals, it will not apply as a barroa
the present petition. It was also ghﬁ;ff
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principle laid down 1r

The petitioners have also
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“@ﬂﬁmﬁ%mﬁ{ﬂﬁhvﬁiﬁgﬁﬁ ) in which the
: "L'?I‘ QE‘W—"T of the inferior Courts in those oI
\ ised by the Hon'ble Supreme Court
Trl@)ibﬂﬁ Tr‘r}'ri‘ S {ﬁ@_g“ 1tended that
| 1 / the Railway : Board i:rﬂusf:ﬁJ
| of the Lko Bench, ° .:.‘ kﬁ of the
E the decision of thg%;g? eﬂg(ijiﬁiirﬁy

e
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the reasons given by the trial Court and the exppesﬁiﬂ;%ﬁ:;‘

- the general agreement would ordinarily suffice. Thg

19. In Hira Lal Kapoor Vs. Prabhu Choudhary A.I.R. 19&85 |

852), 1t was obSeIySCRLEEES Hon'ble'SuPreme'Courﬁ?ﬁhaﬁﬁ&&?y“
plea which was not taken before the High Court an@gfﬁﬁg
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filed by the respondents against the order of High qu,;

\ dismissed, it is not open to the respondents to pr&;sw
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the question regarding the scope of para Zj@;
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having not been pressed before the High Eggﬁ,
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21.  In Dalbir Singh Vs. _:s.*: '3 i‘% m( A I.R.1979 S.C.

Sle "'*‘f‘b’t‘-_-'t.\w
1384), the Hon'ble Supreme Court had co s}l h ,arj*t 131@3 53{}3}%1;-

e, By
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| sions of Art.141 of the Cunstitutionean- al
| —d of rule of precedent and had made the . -'51-.- '"-'*'”f-'fi‘jﬁ,gcﬂ '{-
: which may be of much help in appreciating the con ggviﬁhf |
before us i=- .;L+
i~
| Meeseos A decision on a question of sanienge,;b':r

every decision contains three basiciiﬁg?ﬁﬁ ents
(i) findings of material fﬂCth &ﬁfﬁg%,

( isisthe 1n£er¢nce which the Judge dra *ﬁﬂclﬁqug
direct, or perceptible facts | &
(ii) statements-ofut;rg‘*T
applicable to the legal pra;gb
facts; and "”"_", 2
(1ii) judgment based on th » com

of (i) and (ii) above. |
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their rights ol ]

*5‘2-‘5_;";“” {:}"ﬁu—:}j’rﬁv{‘é:: matter of

_____ gment baf‘v ‘estops the
Crﬁnggjiﬁjﬂx dai "ﬁj@gg However,
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1 C}“ ‘iﬁﬁC‘ mi{JEH"u ine of precedents,
e O 0.(ii) is the vital element in the
| | asciston. This indeed s the ratio desidendd
l QEM 459 It ;”[ t ever 1 o :
y e .@-@@ﬂﬁ:ﬁnﬁﬁh 1'%134[9!1;%"?; }:u |
\ a party is © le upon wi ﬁ_,@:z the case i
:- is decided anlfor this reason . ftf:z Mm«wﬁr a
| to analyse a deciéﬁ“'”"';“"r irf
ratio decidendi." _ii
| 22. A constitution Bench of the H |
| Court in Daryao Vs. State of U.P. \ ;;f
et . 1457) had considered the scope of Section 11 ofﬁffﬁfi"uy
s \ g )
: Civil Procedure Code and the applicability of the
principle of res judicata in writ petitions and.it

held that the rule of res judicata has no doubt semaﬂ .h"..“
technical aspects, for instance, the rule of ecnat;k =
ive res judicata may be said to be technical ; but tﬂ-w L
basis on which the said rule rests is founded on wuﬁL:iﬁ
sideration of public policy. It 1is in the interestﬂau;:E
}, public at large that a finality should attach to the
binding decision pronounced by Courts of competent ;'}

jurisdiction and it is also in the public-interagg : ?;

.......

with the same kind of litigation. The Hogm—-me Supr,gma
Court further held that the rule of res guiig&tahﬁg,j
equally applicable to writ petitions. '
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~a wrong decision of a Court having

much binding between the parties as a
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