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The Writ Petition described above is baf&re"}
us under Section 29 of the Administrative Tribunals (& Ffﬁ;. 1
Act, 1985 for a direction to the respondents not to ,.,é

Y

revise seniority of the petitioners to their detriment.
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‘The seniority list as issued by notice dasted 25¢11 80
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is relied upon by the petitioners in this regard; that
Jwae seniority list was replaced by order dated 17.10.81

whereby seniority as on 1.11.80 was restored.
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2. The Chief Inspectorate of Textile and Clothing

- e

at ‘Kanpur h4s z Factory there. It is governed by the

Ministry of Defence (Production). The Factory has a

Technical side and a Scientific side, each having its
pott
own cadre. On the Technical side, the lowasttwas of

Technical Supervisor grade III in two scales Rs.150—2 ¢
for those candidates who had passed B.Scj and Rs.l’?S—ZAF i |
for those candidstes who were diploma holders. On *
Scientific side}the lowest post was of Junior Scf /}

Assistant grade II in the scale of Rs. 150-30C y
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“ promotion as Junior Scientific Assistan'i: Gmde I arrd} .
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the criterion of promotion is aeniority—cun-fitnass.
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4. Appointment to the post of Junior Scientific ¥

Assistant grade II used to be made also by direct

L)

recruitment. The seniority of direct recruits was

on the basis of their merit; the seniority of _y
promotees was on the basis of their length of service. N

A dispute arose sbout the right of Technical Supervisors
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grade III to count their length of service as such

Lo their length of service in the post of Junior

Scientific Assistant grade II for the purposes of
further promotion to the post of Junior Scientific
Assistant grade I. The promotees claimed that Army
Instruction 241/50 governed the problem*"dﬂcording to
which benefit of all previous service rendered in the
same or equivalent post was to be given and posts were ‘
10 be trested as equivalent if the nature and duties i
attached to them were similer irrespective of the rate :
of pay drawn in the previous post. The promotees claimeﬁ!*

that post of Technical Supervisor grade III were

:
/
equivelent to the post of Junior Scientific Assistant ;
grade II. }
)




and Others. Another Givil Suit'Nﬂ- 195V7@ was eﬂ“xﬁi i _
in the Court of Munsif Kanpur claiming the benegiw?:ﬂuj _%f ":¢¢@

of past previous service as*ﬁechnical bupervisar

to their current post
4 * grade II for the purposes of further promotion as
Junior Scientific Assistant grade I. The Suits y&gef .
ultimately decided finally in Civil Appeal where the J;j
Appellate Court held that Junior Scientific assiﬁtanﬁé.-ii
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were entitled to the benefit of their service as

Technical Supervisor grade III for the purposes of

1
seniority in accordance with Army Instruction 241/50. {
6. On the basis of the appellate decision the i

!'l.

+ Govt. reverted some of the Junior Scientific Assistants
grade II recruited dlrectly because Junior Scientific
A5515tants grade II who were formerly Technical L
Supervisors grade III became senior to them. They '

filed a writ Petition No. 2118/73 in the Hon'ble High

Court against their reversion; the writ Petition was
dismissed and the service rendered in the capacity of
Technical Supervisor grade III was allowed to be added
10 services rendered as Junior Scientific Assistant

grade Il in view of the Army Instruction 241/50.
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e According to the petitioners, Numbers 1 to 3
of them were promoted as Junior Scientific Assistants |
grade I while Nos., 4 and 5 could not be promoted for want-f
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le was prama"bad and not the 11, s'l'.*"
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8. It appe-an-s that on 'b"he" -f*ﬁa;'-—:f’s‘;-;j'--;;*

in the High Court judgement in Wri"l: Pe@ition Ho""s' VJH ."r 3 |
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a provisional revised seniority list was issuad Qﬁ‘
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notice dated 25.11.70 inviting abjectinns by 15. J.z;;ié@;
failing which the seniority list was to be trea‘ﬁea A ..&

th".

as correct. The petitioners placed reliance upon :
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this list and claimed it to be correct. However, somef _.

i'

persons presumably direct recruits filed obj ectior-is _ ‘».

and then by orders dated 17.10. 8l,the revised seniori'by
llS‘t’leUEd with notice dated 25.11.80 was withdrawn

and :Ln its place the Seniority Roll as on 1.11.80

was restored. The effect of this restoration would
have been the reversion of some promotee Junior -
Scientific Assistant grade I to the post of Junior
Scientific Assistant grade II on account of which they

became junior to Junior Scientific Assistant grade II

- recruited directly but had joined the service several

Years after the petitioners.

1 The grievance of the petitioners is that:the
post of Technical Supervisor grade III and Junior
Scientific Assistant grade II had been Judicially
recognised by the Hon'ble High Court to be équivalent
poiﬁﬁfur the purposes of Army Instruction 241/50 anad
therefore its revised seniority list issued with
Notice dsted 25.11.80 was the correct list but the
respondents wrongfully refused to apply the provisions

of Army Instruction 241/50 and want to apply the

e provisions of Civilian Personnel Routine Orders
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10, *According‘to'fhe naspundanbs, th&FPMﬁﬁfl?y 33

of senlorlty s 1aras down iﬂ Qij'

Army Instruction 241/350.

1877 We may mention that C.P.R.0. No.73/73 is
published in November 1, 1973 Part of ® Civilian
Personnel Routine Crders® at pége 4. The revised
principles of seniority contained in Ministry of
Defence Memo No.l1l0O(1)/60/D(Apptts) dt.11.3.65 contained
in Annexure-A (and applicable to class I and class II

officers) were extended to class III (like the petltionersi

and class IV employees with effect from l.7.73. The
publication quoted the authority as Ministry of Defence
Memo No. 28(6)/67/D(Apptts) dated 29.6.73. It is the
admitted case of the parties that if this memo applies
to the facts of the case then the length of service

as lTechnical Supervisor grade III cannot be counted

with the length of service as Junior Scientific Assistant
grade II for the purposes of seniority. The case of

the respondents is that C.P.R.O. No;73/73 applies because
it i1s issued by the same Ministry of.Defence which had
issued Army Instruction 241/50. In that event the

revision of seniority by order dated 17.10.81 would
be correct.

i
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of the laarnegl coﬁ"ﬁsai for ’Ehe xbé”b“&?f oners th:
C.P.R.0. No.73/ 73 cannot .sm%rmﬂgz ‘3’ m £y Army

.appointment in Civilian post, benafit of all praviOﬁs

service rendered in the samé or equivalent post shﬁuﬁﬁa.“[

be given. Undoubtedly, it is an order issued by the

Govt. of India, Ministry of Defence. The published
C.P.R.0. N0.73/73 described by us above also shows
that it was issued by the Ministry of Defence Memo
dated 29.6.73. There is no basis, therefore, for the
petitioners' contention that C.P.R.0. N0.73/73 has
been issued by an authority junior in position to the
Govt. of India, Ministry of Defence. The petitioners
are under the impression that C.P.R.U. No.73/73 was
issued only by the Assistant Adjutant General (vide

para 13 of the Rejoinder). Thet is not so; it is issued

by the Govt. of India, Ministry of Defence.

13, The learned counsel for the petitioners then

urged that in view of the judgement of the Hon'Ble
High Court contained in Annexure-III, the stand of
the respondents on C.P.R.C. No.73/73 against Army

Instruction 241/50 cannot be accepted. We find no
torce in this contention because C.P.R.U. No.73/73

i~
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We are unable to hold therefore that on accaurﬁ: ef‘ ar',,

judgement of the Hon'ble High Court in wWrit Pe‘bia‘[:-ﬂ,ﬁn ‘i

No.2118/73 the Govt. were not cqnpe'terr.t to issue ;*‘) e
C-P;Rigq ND-73/730 1 = -a_'
14, ° The learned counsel for the petitioners las’&ly

urged that assuming that there were no Rules or
Instructions on the subject, fairness and justice wou‘-l;d‘_,{
4 demand counting of service rendered in an earlier R T EY
egquivalent post to the subsequent service for the S |
purposes of seniority specially because such employees
had to be in several years of service before the
dierct recruits came to be appointed. There can be
no doubt that in the absence of the Rulas/Instructiunsl
the:criterion of taking into agccount the service
re*ndered in an earlier post of equivalent status would
be fair and jus‘t} and that persons who have already

rendered several years of service should be accorded
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seniority M‘the persons recruited later on equivalent
[P

post. But this criterion. cannot be made applicable

i

=- to a case where rules, and in their absence instructions
5 A%

having force of Rules} issued by the competent executive

% authority do exist. e must emphasize that the validity |
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to length of service.

15 The power to frame rules uhder.ﬂrti ‘
of the Constitution of India or to modify them
similarly to issue Executive Instructions qnggg{'f;_ e
73 of the Constitution of India is beyond dispgﬁé§'3?mﬂ;

such Executive Instructions are also binding and :
enforceable. Of course such Instructions cannablm1Wi i
a retrospective effect. In the present case the :;ﬁ
y C.P.R.0. No.73/73 was issued by the Ministry of Y
Defence on 29.6.73 and-was made prospective from NI
1.7.73. The consequence is that as from 1.7.73 the
criterion of seniority as laid down in C.P.R.CU. No,
73/73 will hzve to be followed in respect of those
persons who entered into the category of persons
whose seniority is to be determined on or after
l.7.73. Admittedly, the petltlnners were appointed
as Junior Scientitic A5515tant grade Il in August.
1974 and therefore their seniority has got to be

determined in accordance with the criterion contained ||

in C.P.R.0O. No.73/783.

16. We have slready pointed out that it is the o |
admitted case of the parties that if C.P.R.0. No.73/73

applies, the petitioners have no valid grievance to
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directing that until ’“f&“% -,.; ""i"_ ”;'jf".w rity
-*‘ ' the petitioners shall na’c‘“f:e aé?:arééi"s'r ,tg_(af“{i wjﬁ;ﬂ,
interim order was confirmed on 23 3%34-;Qﬁ_:fa§ﬁ} h“w

modification 'tha't the raspondems were g-givé:?l ;

promote and confirm other eligible emﬁl yees

in the Establishment in accordance with law hu:E' ﬂq?‘
e '.-5
shall be kept reserved for each petitioner so ﬁh _
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in case their pet:s.tlnn is allowed they may not b"é« 3‘:*3.

,\li
2 4 .
e g "

to any irreparable loss. This interim order only '-' .
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reserved some posts in case the petitioners succeed.
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does not aifect the merits of this petition. - i
18. Cn a careful consideration of all the matters R
we find that the petition must fail. s i &
19. The Writ Petition is dismissed; the interim

order is vaceted. Parties shall bear their costs of

this petition. ' S
lember (A) Vice Chalrman A
Dated the__ 23— May, 1990. & ol 8
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