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the Constitution of Indie and has been recelved.frﬂm jff

High Court of Judicature at Allahabad u/s.29 of the
Administrative Tribunals Act XIII of 1985.

2 The undisputed facts of this case are that the
petitioner was selected as Assistant Executive Engineer
by the Union Public sService Coummission (for shart Commi
-ission) on the basis of the Engineering Service
Examination held in 1960 and on his appointment on this

post, he had joined the Military Engineering Service

(for short MES) on 16.8.1962. The respondent nos. 3 and 4

were similarly selected by the Conmission in the_ﬁﬂgiﬂﬁﬁﬁtil

i L

ing Service Examination conducted by it in 1961 and they =

had joined their service on 15.1.1963 and 12.2.1963

re5pect1vely in the same Department. The respondent nﬁ&mi{
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at 51 nos. 116 and 119 respectively. 1In the sgﬂiqr \
of 1968, the petitioner was shown at sl.no.13dd aﬁd T

dent no.3 was shown at sl.n0.449 but the name of tha

shown at sl no. 491 and reapandant nos . 3 wnd.”

respondent no.4 was not mentioned in this list at -0 8 o

Again in the seniority list of 1973 of the Assistant

Engineers the petitioner was shown senior to the respondent

nos. 3 and 4 as they were shown at sl.nos. 97,108 and 107

respectively. However, 10 the seniority list of E&s feor

the year 1977, the petitioner was again shown junior to

the respondent nos. 3 and 4 against which the petitiovner

made a representation to the respondent nos. 1 and 2 but

he received no reply. The respondent nos. 3 and 4 were

thereafter promoted as superintending englneer {(for short

SE) ignoring the petitioner.

4., The grievance of the petitioner is that his service

record is not in any way adverse 1in compaerision to the

respondent nos. 3 and 4 and he having joined the service

esrlier than them, he should rank senior tO them in accord-

snce with rule 3(i) of the Military Engineering sService

Class I (Recruitment, Promotion and seniority) Hules, 1949

(hereinafter referred to as the Service Rules of 1949).
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-Vpﬁiiti@ﬂtr even after this daaisiﬂn ﬁasp&ﬁa~hﬁ

tions. He accardlngly filed the present petiti&@,l'

-_m:metim e@ the petltiom. it was sumgs ga

1983 for a direction to t he respondent ncﬁ. L and 2'&

the petitioner senior to the respendent nos. 3 and 4 iﬁ&ﬁ
after revising his seniority in accordance with rules
grant him all consequential benefits on the basis of nhis

seniority.

S The petition has been contested on behalf cf the

respondent nos. L and 2. 1In the counter affidavit filed 5

i Pl

on their behalf by the Commander wWorks Engineersiaareilly

g

it has been stated that the petitioner was recruited against
a temporary vacancy while the respondent nos. 3 and 4 were
recruited against the permanent vacancies and according

to the Ministry of Defence MemoO No.1l0(L1)/60/D (AP:TS.) dated

L1.3.1965, permanent officers of a grade ranked en bloex

. A e e e S

senior to the temporary officers and as such the seniority
list in 1967-08 was drewn Oil the besis of general principles
of seniocrity and as the respondent nos. 3 and 4 were appainﬁ.?
~ed against permanent vacancies and were confirmed at thﬁﬁ*'
time, they were placed above the petitiouner who was not

confirmed till thet date. The respondent nNoS. 3 aﬁﬂ-@f;liﬁ

were not AEs in 1908 and as such the name of the respc

no.3 was shown in the seniority list of 1968 by miﬁﬁaﬁﬁ;

there was no question of including the name of thefﬂ

—dent no.4 in the said list. Regerding the émlﬁy i
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- As the rﬁspﬂn&ent nos.

than the petitioner, they were s:iown above him iﬁ';:;;

seniarity list of EEs in the yeer 1977. Ihe saniqrih?

of Asstt. Engineers in 1967~68 was based on the gen&ral I ';;_fg
principles of seniority and they were upheld by the Hﬂn'hla
Supreme Court in the case of A.Janardh n (Supra). The
representations made by the petitioner for redetermining
his seniority could not be decided because of the pendency
of the Court cases and before the case of the petitioner
could be re—examined 1n the light of the decision in the case

(Supra) i
of A.Jsnerdhan, he filed this writ petition and the matter

again became subjudice. An EE becomes eligible for promotion

as SE after completion of 7 years service in the grade of EE,

"

and therefore, the petitioner could not be considered by the
/DPC in January 1981 when the respondent nos. 3 and 4 were

considered as he had not completed the requisite service of

7 years by that time. In the case of_A.Jansrdhan (Supra)

their Lordships of the Hon'ble Supreme Court had deeidﬂﬂ_yiz
the seniority list drawn 1n 1973 and the panel issugﬁ,imﬁi
snd had upheld the seniority list of 1963 and 1967-08 aﬁﬂé“
is doubtful whether the petitioner 1is entitled to &ﬂ?“?”"{

on the basis of the judgment in the said case. The

of seniority raised by the petitioner relates to 20 y
back and it would disturb the settled positim of t

snd as such, he is not entitled to any::avisiﬂ& ﬁfii




i of ._a-r-;

‘l’.hrﬂuqh a Subsequent examination and as such, the oh

nos. 3 and 4 could not be considered senior toO the ﬁ&hifﬂéj
The petitioner having been ccnfirmed w.e. f. 19.9.1964,
delay in maeking the confirmation cannot obliterate the faeﬁ
that he is & permenent officer w.e.f.l964 and thus senior

tc the respondent nos. 3 and 4 even on this ground who were
confirmed in 1966. The respondent nos. 3 and 4 were also
confirmed at a later date 1i.e. 13.9.1967 w.e.f.1906 and they
were not confirmed at the time the seniority list of 1967 wes
issued. The length of service is the only criteria for
seniority and according to tne 1963 senicrity list upheld by
the Hon'ble Supreme Court, the petitioner is senior to the
respondent nos. 3 and 4., The seniority of the petition&f
having been wrongly determined by the respondent nos. 1 and 2
and they having further delayed the disposal of his represen=
tations against seniority, the petitioner cannot be d&p@iﬂﬁ@ié{;

of his legitimate rights on account of the delaey alleged by

the respondents and the petitioner is entitled to the re;ﬂjﬁf:
claimed.

Te The petitioner also filed a supplementary rejainﬁﬁﬁ

sffidavit in which it was stated that the service Emt?’"TQ.
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._mﬂ& been diSputnd on bahalf of the PEﬁitiungr thgt'”*"

prior to the issue of these general prlnclpleﬁ shail Eu_

dered permenent officers of the grade.

general principles also, the petitioner has tc be deemed hy
permanent officer w.e.f.1964 and on the basis of the same'{ fﬂ
respondent nos. 3 and 4 could not be ranked senior to him. In
the case of A.Janardhsn (Supra), the Hon'ble sSupreme Court had
held that the seniority list of 1963 and 1967 are good. what
they meant wes that the basis upon which thouse lists were
prepered was good. The Hon'ble Supreme Court had thus upheld
the list on the basis of orinciple of seniority and it cannot
be said that the factual mistakes cummitted in the preparation

of the said list cannot be looked into or corrected.

8 e Written arguments were filed on behalf of the patitiﬁnﬁﬁ

A A e e -

in this case. We have very carefully examined the record 1n'thﬁ

light of the submissions made on behalf of the parties in

arguments. Most of The facts of this caese are undlsputea.
The respundént nos. 3 and 4 did not put in appearance iﬁ this  €
ssse and ‘their smployers, i.e. respondent nOS, 1 SHEE have

either specifically admitted or did not chouse to dispute

fact that the petitioner is one batch senior to the r&af
A NALS A X
nos. 3 and 4 and in the seniority llst of Asstt. Emging'

was shown senior to the respondent nos. 3 and 4.




196¢ whila thn petiticner was pramﬂtad i@é _
ﬁhﬁ respnﬁdent nos. 3 «nd 4 were further gt.f;
the petitioner was not considered for this pramatiﬁﬁ;éﬁg
contesting respondents have further not disputed the ia@&
on merits he or his record is in no way inferior in compar:
to that of the respandent nos. 3 and 4. The only explanatiaﬁ
of the respondent nos. 1. and 2 for the delay in the promotion
of the petitioner, &S stated in paeras 12 and 15 of the counter
sffidavit, is that for the promotion of the EES, thepatiticngr
was considered with respondent nos. 3 and 4 by the DPC but

+ith reference to his position in the seniority list, he could
not be selected. It thus follows from this admission that
though the petitioner Was otherwise fit for promotion, he

could nut be promoted as he wes shown junior in the seniority
list and the sufficient nunber of vacancies tO include his name
on the basis of seniority Wwes not available. For the delay

in promotion to the post of sk, their explenation 1S that

the requisite service of 7 years in the cadre of EE wWés mcﬁ_i,;”g

completed by the petitioner when the DPC was held in Jan*iﬂﬁl

for considering the promotion of the respundent nes. 3 aﬂdnﬁmt:f

and others for the post of SE.

i
9. In view of the undisputed facts as stated ﬁbﬂ%&ﬁﬁﬁL_ﬁr
only guestion arising for determination in this ﬁﬂﬁg:ig_ii
the criteria adopted by the respondent nos. 1 and 2@£ﬂm

determining the inter se seniority of the g@tiﬁlﬂmgw

T T ) 8 L -
T el L d TR L — w—

O Ao i vt N PR s
L .l-l'?".'-'.:i'\n'f-.' S - A

e

[ NS S e L T T e
- S |

S -




5 Qamrai pmimip}.&s hal) e e;

"B@Efimxs in the grade. The respondents hav&
: ﬁmrructnaas of this provision as gnoted by the pstitm

Therefore, there appears to be no doubt in accepting %hﬁ f:

tention that even Od the basis of this Memo, after nis

”ff“ | ~ation with retrospective efiect from 1964, he has to be
considered as a permanent Asstt. Engineer and on the basis dﬁ'
these general principles, the petitioner cannot be placed belaw
1 the respondents.nos. 3 and 4 atleast after the dete of noti-

fication of his confirmation in 1971. According to the service

|

e

Rules of 1949, the petitioner and respondent nos. 3 and 4 all

1; being direct recruits, the petitioner haV1ng been recrulted
in the earlier examinatiun shall rank above the respondent
* i~

nos. 3 and 4 recruited in the subsequent examination. It is

= ST
e

relevant to point out thet the respondent nos. 1 and 2 did not

see any ground to deny the confirmation to the petitionef with

dated 11.3.1965, %he petitiocner should be deemed to be a

|
i the due date and awmé:in the absence of any provision in Memo
1

_nent A.E. from 1964 and the respondent nos. 3 anda 4 having
been confirmed about 2 years thereafter in 1906 they Eﬂulé.mﬁh . §

ing respondents that the delay 1
any £$au$ on his part . The respondent nos. 1
themselves being responsible for this delay and on thn@ﬁf’-

daf;ision to cunfirm him with effect from the due ﬁa‘ﬁ%;
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' was no dispute inter se the direct recruits. m’-- |

‘was bﬁ-i’rmen the direct re&rui‘ts and tm promo e

Supreme Gourt, therefore, had not examined the questiﬁa

se
inter/ seniority of the direct recruits themselves on the

basis of the facts of individual cases and merely because tha

seniority lists of 1967 and 1968 were up-held by tha Hon'ble
supreme Court, the respondent nos. 1 and 2 cannot deny the

due seniority to the petitioner,

Ll e have very carefully studied the decision
of the Hon'ble Supreme Court in the case of_A.Janardhan Supra)
and find that the c-ontention raised on behalf of the petltiﬂn :
—er is not without substance. The inter se seniority of the

direct recruits in the MES was not under chsllenge Or scrutiny
before the Hon'ble Supreme Court and the Hon'ble Supreme Gourt
was councerned in that case only with regard to the inter se |
seniority of the direct recruits and the promotees . Ihareﬁg@ﬁ;d;z
the respondent nos. 1 and 2 cannot take the shelter under:tgé;f?;
said decision for not redetermining the seniority of the Lo

petitioner according to law.
19, In H State Electricity Boarc Vs

puniab and Harvena (A.I.k. 1974 $.C.-1806), the Hon'ble
Court had considered the guestion of delay and lgﬁﬁﬁ?ﬁ

the writ pntltiﬂn fqr~radaterm1natian of s&niaﬁiﬁy a

e

_I e
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da&s n&t seem to have made any raprasﬁmﬁ”ijh;;"

.'ﬁﬁﬂiﬁxity or nun-pramatian %11l he was confirme |
In the seniority list of Lﬂif

retrospective effect.

Efaﬁ_- | | after the confirmation of the petitioner, he was ahﬂﬁn“*”f

the respondent nos. 3 and 4 as stated in para 8 of tha

= : petition and admitted in pera 10 of the counter affidavit.

|
The petiticoner, therefore, seems TO have made his represent-— L;

T

jon and seniority perhaps for

ation against his non=-promot

% the first time on 9,1.1973, ecpy annexuxre 7 to the petition. _?
H_ . Even after this representetion, the respondents delayed the 4
i promotion of the petitioner for more than 2 years. After

? 1973, the petitioner made certain other representations which
? the respondents sdmittedly did not dispose of on account of

| - the pending ceses regarding seniority in the various Gourts.

ﬁ We are, therefore, of the view that the petitioner cannot be

much blamed for the delay on his part as up to the date of

confirmation in 1971 he could hardly achieve anything by

making representations etc.

13 Having carefully considered all the relevant ﬁa;#;}ii

| in the light of the decisions of the Hon'ble Supreme
{f;f“ | | ) we are of the view that the petitioner 1is entitl&ﬁjﬁgkij;ﬁﬁﬁ}
due seniority to be determined on the basis of tﬁa_k@ﬁf;j”

of service and the year of recruitment and he %E@;;f{

fore, be plesced above the respondent nos. %“@%ﬂfﬁ.

5A®$ﬂﬁi£g'li§t for the reasons already 5g;fj;"‘
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entitled for being considere

'?fll 1 gﬂtitlad to the diff&f&ﬂﬂﬁ iﬁ

d for his pmmotim ﬁ!té'

the respondent nos. 3 and 4 were ﬁruaﬁﬁﬁ&i
for the same he wiilﬂﬁ

the date (s)
this post and on being found suitable
with all consequential

be entitled to such promotion

banefits including tne arrears of pay. 'The respondents 1%
1 and 2 are directed to arrangs for a review D.P.C. for 5
{

this purpuse within a period of three months from the date

of the receipt of this order.
14. The peti ion 1S sccordingly disposed of without

any order as to costs.
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MEMBER (J)

Bated: 9. .32.1989
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