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e et e I. o T -
F 3

RESERVED

thTRAL.AuﬂINIbIRAIIV: EHIBUNAL ALLAHABAD

Registration TeA. No.575 of 1987

i . (WeP.No,10340 of 1980 of the High Court of)

Judicaature at All ahabad.

Versus

Hgn.f'h'lripade Habib, A“'.-L.
HQ“.I’-‘L[:IJtP "":’“a:mal qu‘n‘i-

% (By Hon.Mr.J.P.osharma, J-.i.)

‘The applicant was~working as a Fitter grede 1

in~° the North Eastern Railway at the relevant time

but. by the order dated 27.10.80 (Annexure-5), the

'épplicaht'ﬁaé ordered to be upgraded from 30.1.80
”aihSﬁead_of.l.8.78 and it was further ordered that the

'é@olﬁﬁéhts drawn‘from 1,8.78 to 30.1.80 be recovered from
o thé_applicani which he has drawn in excess of wrong

* “order.of upgradation to Fitter grade I from 1.8.78. In

the writ Petition,the‘éﬁplicant challenged the above
order on the ground that he haa passed the grade 1

examlnatlon and the respondent ND.S lianmohan Lal cannot

be reckoned senior to.hims Further, it is said tnat

the seniority list ip‘which respondent No.3 was shown
junlor, had beéome final and canpot be chanéed without
noticée to the applicant. Further, it is contended that
no notice was given to the applicant before issiding the
order. The applicat claimed the relief for issue of

certiorari to quash the order No}l68 dt. 27.10.80 and
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further a direction that such order may not be given

effect to, The applicent also filed the Annexure

showing the seniority list and the relevant position

“in Annexure-l where the applicant is at S1l.No.129

and respondent No.3 is at 51.No.133. Thigiseniﬂrity

list is of 1972 and another seniority list (Annexure=2)

is of 1975 in which the applicant is at S1l.No.l1l77 and
respondent No.3 is at S1.No.1l2l. The applicant also
filed an order passed on the representation of
respondent No.3 on 24,7.75 (Annexure-3) in which a
communication was made to respondent No.3 that the
applicant is senior to respondent No.3. The applicaﬁt'
also filed the promotion order No.l3 (Annexure-4)
dated 2.1.79 in which the promotion was given toO

grade I to the applicant with effect from 1.8.78 and
also the promotion was given to respondent NO.3 with '

effect from the same date.

2% From the side of the respondents, A«F.U.,North

Eastern Railway, Izaltnagar, Bareilly filed the Counter
Affidavit in which it has been stated that in fact

tﬁa daﬁe of joining and date of promotion of respondent
NotSNis earlier to the applicant but by certain mistake
thé.applicant has been shown above the respondent NO0.3
in the various seniority lists. However, when the
mistake was detected the correstion was made and the
consequential order of withdrawlng promotion to the
Fitter Grade I with effect from 1.8.78 of the applicant
was withdrawn and he was given the same promotion from

30.1.80. There is nothing wrong in the order of Gke

i

158 |

L

s




g,

e -

o — = R ———mET

Y

;- -

recovering excess emoluments drawn by a wrong order

of promotion in favour of the applicant passed in

“1979. 1In support of their contention the respondents

also pointed out that the épplicant in the examingtion
conducted in 1979 for testing for promotion toO grade 1,
the applicanfiﬁﬂﬁﬁﬁ failed while the respondent NoO.3

passed.. Further, it has been pointed out from

~Annexure-2, filed by the appllcant himself, that ihe

date of appointment of Harbans Singh is much later

than that of respondent No.3. 50 also the date of
appointment to the grade is earlier of'r?spondent NO.3
being-30.11.66 and thet of the applicant 1is l.Lz.éﬁ’

The date of confirmation is the same of both. The
respondents have also contended in the Counter Affidaj:«
that respondent No.3 had already quallfled in the trade
test of basic Fitter and was promoted earlier on lb.hD 63,
There were various branches of semi skilled Fitter in
the -grade Rs. 210 - 290 like Greezer and Fitter etc

and the seniority inter se for further promotion 1is

detemined from amongst all these branches collectively

elatlng back to the date of thelr promotion to the

-grade.-ﬁThe applicant was promoted in the grade on

zz.ll 63 later than the applicant. Thus by any angle

the appllCaﬂt*lS junior tﬂlrespondent NO.3.

3;. b The .applicant has also filed the rejoinder.

*

4. | We have heard the learned”coﬁnsal at length.
The basic question is that bhe grade once awarded cannot
be taken back wlthout show cause nntlce ‘being glven to

the affected employee. In tbis case. the order for
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4  Withdraﬁin9 the grade and giving effect with effect

“ from 30.1.80 has been passed but this could not have
been done without issuing a show cause notice to the

spplicant as held in A.I.R. 1974 SC 1989 Divis

This view has been also taken in 1986 (3) SLI 324 and
1988 (1) SLJ 186.

5% The contention of the applicant's counsel
has also some force inas-much as some persons who are

admittedly junior to Harbans Singh in the revised list

Y. of seniority are still said to be working on the Fitter

grade I post. If it is a fact then the notice to the
applicant was all the m)gg{tnecess,ary so that the
authority may scrutinise the promotions on the basiguj
of the representations to be made on show cause notice

i *

by the applicant.

6. " In view of the fact, the impugned order

dat ed 27.10.80 (Annexure-5) is quashed and the
rgspondeﬁts 1 and 2 are directed to issue a show cause
notice to the applicant regarding correction of the
seniority list and placing in the seniority list below
.réspﬁndent No.3 so that the applicant may give a
reply‘within a reasonable time and after that the
reapondents 1 and 2 will pass necessary order
disposing of the representation. If the applicant

is held junior then in that event'he has to suffer
the consequence and the date of promotlon will be
subsequent to that of respmndenf N0-3 in the Fltter

grade 1. If the appllcant 15 nut fnund to be junlor ;
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