RESERVED

IN THE GENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAU
ADDITINAL BENCH AT ALLAHABAD
* * * 8
Allahgbad : Dated thig (&ﬂfday of July, 1997
Oﬁﬁmmm@@gﬂo No,551 of 1987

CORAM: =
Hon'ble Mr, S, Dzs GQupta, A. M,

Hon?t T e

Captain Brahma Dutt Tripa‘thi.
son of Shri V,N, Tripathi,

Administrative Ofticer,

21st Battaglion, Nationagl Cadet Corps,

Bareilly (U,P,)
(By shri sudhir Agarwal, advocate)
e ® o o Applic.ant

Versus

l. Government of Indig, Ministry of
Detence through the secretzry Ministry

of pDefence, New Delhi

2, Dbirector General, National Cadet Corps,

Ministry of Defence, West Block IV,
R, K, Puram, 21st Battalion, Bareilly,

(By shri NB singh, advocate)
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ORDER
Hon! t

1a Capt, Br ghma Rutt Tripathi, who was an officer

of the National Cadet Corps (NCC for short), filed
a writ petition before the High Court of Judicature
at Allahibad challenging an order dated 30-11=-1979
passed by the Union of India by which he was not
granted extengion of his service beyond 10-12=1979
He sought quashing of the aforesaid order and a
direction to the respondents not to give effect fo
the sforesald order and ®o allow him to continue in
service till he attained the age of discharge/
superanuation. This writ petition was later
transferred to this Tribunal and was renumber-ed

as TA No,551/1987,

23 The facts of the case are thal on being releaged
from the Regular Indian Army, the applicant was posted
as Administrative Officer in the rank of Lieutengnt
in the NCC, He was granted Commission in the NCC

on 11-12-1969 and the seniority was fixed as 2nd
Lieutenant from 12-1=-1965 and as Lieutengnt from
12-1-1968, s guch the seniority was assigned to

him by giving credit for his service in the Indigan
army. While he was posted as NCC Officer in 1st

West Bengal Bn, Calcutta in November, 1975, he
received information to the effect that he had been
promoted on the substantive post as a Captain in

NGC, A true copy of the said communication is

at annexure-2, The date of the substantive
appointment as Gagptain was indicated as 12-1=1973,

Later he was transferred to Chhapra in February, 1q;6 |
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and posted to 16 Bn NCC, Siwan, At this station he got
into certain problems with his superior officers, He

was chargesheeted and after inquiry certain penalty was
also imposed on him, The gpplicant alleges that this was
due to the bizsed attitude on the part of his superior
officers, (n 31-8-1976 an order was served on the
applicant asking him to report with immedigte effect

at Darbhanga, bDe requested for cancellation of the

order of transfer on account of illness of his wife,

He, however, joined his post at Darbhanga on 1-9-1976,

He made a representation to the Secretary Ministry of
wefence, Government of India on 12-6-)1976 regarding the
manner in which he was haragssed and he azlso applied for
leave on 1-1]1-1976 on account of his wife's sickness,
Subsequently, he left for Delhi to get hig wife admitted
in wélliag£pn Hospital, after giving an intimation to the
Director General NCC and other concerned authorities,
Later, while he was serving at varbhanga, a show cause
notice dated ]-3-1978 under the signgture of the Under
secretary to the Government of India was served on.him,
In this show cause notice, certain charges against him
were mentioned and he was asked to explain why disciplinary
action should not be initisted against him, The zpplicant
submitted a detailed reply to the show cause notice on
D=9=-1978, The gpplicant had meagnwhile been transferred to
Orai, where he received a communication from the Union of
Inaia, Ministry of Defence on }5-]0-1978 to the effect
that his serviceshad peen extended upto 10-12=1979,

n 2-6-1979, the Government of India imposed on the
applicant the penalty of forfeiture of one year's service
for the purposes of promotion, Thereafter, a telegraphic
communication dated 30-11-1979 was received by him by

which he was informed that he would not pe granted extension |

Lis Its

of service beyond ]0=12=1979, This/order which is under
whiech—unaer challenge in this Q4
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3, The main ground of challenge as taken in the
original writ petition was that the impugned order was
passed in contravention of the provision contained in
article 311 of the Constitution ot India and that his
services have been terminagted without giving him any
opportunity of being heard, He also took a plea that
Rule- 28(2) (c) of the NCC Rules unaer which his services
wefe prought to an end confers arbitrary and unguided
power on the Government of India and thus oftfends
Articles 14 and 16 of the Constitution of India, The
groundsof challenge were further amplified during the

course of argument to which we will refer later,

4, The respondents have contested the case by

filing a counter agffidavit. It has been Stated therein
that the ap.;,licant wasS & tually posted to 33 BIHAR NCC,
Chhgyra and not at Siwan but he was being sent to Siwan

on official duty from Chhaprs. A Court of Inguiry was

held in Awgusth, 1976 at Siwan and the agpplicant was

[ ] m‘ - - -~ =
allejed to have Fgmedflique with Subedar Mgjor B.K. 3ingh

against the pgfficer Commanding Major 5.N. Kauwshik,

alsSo

A Court of Inquiry was held tz investigagte into the
matter., The epplicant hadLmade certgin allegagtions

anainstihid sweriorg and these allegations bndbeing

investigated were found to be baseless. The respondents

i

contend that the axliceat did not behave in an officer-

like manner. Houever, to defuse the situgtinn the NCC

authorities asttached the gy licant to 2 Med LLhit at
Darbhanga. He was granted leave on gCount of illness
of his wife but he waS aSked to sStay in town So that
he may be available to the Court of Inquiry. Houever,

he went to Delhi without any permissiasn of his swyerior
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Se The respondents have further submitted that
a ecreening board at the Headquarters in New Delhi

scrutiniseqd the performance of the officers of NCC

for grant of extension from time to time. Tphe applicantis |

performance was also scrutinised by this board fzom
28-9-1979 end the gplicant was found not Suitable for
being granted further extension and, therefore, his

Services beyond 10-12-1979 uere not extended. I, this

B R ...
+

Connec tinon they havs made reference to the Ministry |

of Defence letter dated 21-12-1963. 1t is stated that

that as per Appendix '3' to the said letter, no notice

waSrequired to be given to the applicant before his _ tl
Servic es were brought to an end. The order regarding i

refuwal £o grant further extension beyond 10-12-1979 yas
passSed in terms of Rule 28(2)(0) of the NCC Act, and Rules
;11_9'48. The respondents have further averred that a °

NCC Wholetimes officer,, which the agpplicant uas, was

being appointed on purely extension/contractualy basis

and extension from time'tn time was at the discretiagn of

the Government of India. It is stated that in terms

of the Government of India letter daged 21-12-1963,

Swh officers will have normal tenure of 3 years extendabl |

[

by 3 years at g time .gr so long 52:9 their services are

required and not yeyond the age of 55 years, Al sog, the
sService® of swch officers may be terminatead at any time

before completion of the initial or extended tenure at the

discretion of the fovernment aof India in terms of the

NCC Act and Rules framed thereund er from time to time.




The applicant, it is Stated, was thus a temporary employee,

who was apointed as NCC wholetimes officer and was not

a regul ar offic er,

6. The applicant has filed a rejoinder affidavit in

which he has reitergted his contention in the gpA and

Controverted the Contrary averments in the Counter

affidavit. He has Further ‘emphasised that having been

appointed substantively, his appointment could not have
been treated as on tenure basis on the authority of an

éxecutive order ignoring Statutory rules yhich did not

provide for any tenure for the NCG whol etimes officars,

7. Je havs heard learned counsel for both the parties
and perused the pl sadings Carefully.
8. During the course of of argﬂna1t Shri Sudhir

)

Agarual, learned counsel fgr the 3plicant took sevaeral
pleaS in challenging the impugned order by yhich the
applicant was not granted extension beyond 10-12-197y,

In the first place he argued that the services gf the

to him. He pointed out that while in the writtenstgtement

the respondents hdd mentioned that the impugned arder yas

passed in terms of Rule 28(2)(0) of the NCC Rul es, 1948,

it was alsg mentioned that this was in aCCordance with

Para 4 of the Aspendix ¢ gt '.uf’-_ Covernment of India order

dated 21-12-1963. He further argued thgt Rule 22 of wnCO

Rules laid down the period of Service Wwto the age oF‘QS

years and there is no provision under these Rul es for

§Zig grgnting Commissinn for a fixed tenure, Treating the
W
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applicant's Commission in NCC as time bound, therefore,wWa
ultra vires the Rules. He argued that the eecutive
orders issued by the Government of India under the

1 etter dated 21-12-2963 could not override the

statutory Rules and to the extent ta—bmee, Sich

gdministrative instrwctions were inconsSistent with

Rul es, they were ultra vires,.

9. &t the learnsd counsel for the applicant

further argued that Rule 28(2) (c) itself is unconstituts
ional as it confers arbitrsry powers on the Government

to terminate even substantive Commissioned 0fficers

of the NCC at any time. He also took a plea that the

imp wyned order was alSo viglative of the Fundamental

Right of right to life as enunciated in 0lga Tellis |

case and follouwed in subseguent decisionS of the Hon'ble

Sq;reme Court.

10. Je have given our cagreful consideration to

various pleas advanced by the learned counsel for the

: ad
applicant. Tuwo of the please appearp to use TIF of

substantive nature and, therefore, we deal with thesSe

please in detail in the following paragraphs.

11 The first plea is uwith regard to the fact that
the NCC Rules do not talk of any fixed tenure of the
wholetimep officers of the NCC whereas the executive
instructions contained in the Ministry of Defence letter
dated 21-12-1976 specifies a fixed tenures The learned
counsel for the applicant sought relianCce on Several
decision8 to contend that the executive inStruwtions

being inconsistent with the statutory RuleS viz Rule 22

\& of the NCC Rul es, aﬁ—m'h, the exec Utiue orders are '
- o 3 4
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ultra vires, These decisiponsS agre a8 follow -

(1) S.L. Sachedava . (DI & 0rs, AIR 1981 5C 411,

(ii) Ppaluru RampKrishnagah Vs. UDI & Ors , AIR 1990,
SC 166.

(1ii) Comptroller & Auditor General of India Y8. Mohan

Lal Mehrotra, 1992 (1) SCC 2g.

12. In the case of SL Sachdeva, the Hon'ble Sureme

Court set gside the executive inStruwctinon® contained

in the letter issued by the Director General of ppSt
& Telegraph inter alia on the ground that these were
contrary to Rules framed under Article 309. It observed
that any executive directive which goes beyond the termsS
of the recruitment RuleS and SuerimpoSesa new criterign

on the Rule will be bad in 1law.

13, The Sams propoSition of law wasS alSo enunciated

in paluru Ham_KriShnaiah's case in which the Hon'ble
Supreme Court inter alia held that the executive

instructions cannot override the provisions of Rules

framed under Article 30Y of the Constitition of India.

The Same view wasS alSo tg<en in the casSe of Mphan
Lal Mmehrotra in which the Hgn'ble Sy reme Court inter
alia held that administrative 6rderSs cannot be issued

in cContravention of the Statutqry Rules but can be
iss ued to syplement them. Itis now settled position
of law that an executive order cannot Sipplant a
Statutory Rule, it can only suplenent it. Rny
gexecutive instruwtion, which is insconsistent uwith

a Statutory Rule haS to be held ultra vires. Let us

Nnow examine whether the executive instrwetions contained



in the Ministry of Defence letter dated 21-12-1963 are
in any manner inconsistent with the provisions contained
in the Statutory Rules visS-a-vis NCC Rules. Copies of the

KUl s yere made available to us by the learned counnsSel for

the applicant,. These Rules are NCC Rules, 1948. Rule 22

which deals with period of egppointment, reads as follousg=-

" Subject to the provisions of Part VII of
these rules, a person, commissioned in the
National Cadet Corps shall hold thet commissior
as an Officer in that Corps for a period from
the date of his commission until he reaches
45 years of ~r2, when he shall be dischargeg « -
from the Corps:::
Frovided that if in ths opeinion of
the authority granting the Commission such

persons corntinued to be phusically fit after
he has reached the age of 45 years such autkx
authority may extend the p-riod of the comm
ission upto a date not later than the date
when such person reaches the age of 50 years,

Frovided furthser an Officer commi-
ssioned, after gettina his discharge from the
University Corps of the Indian Territorial
Force,shall be permitted to serve for such
longer period as may be authorissd by the
Military of Defence, Governemtn of India, ®
4. It is clear From the text of the Rule quoted above
that an officer who is commissioned in the NCT would
normally continue till the age of 45 years uhich cpould
ba extendad further depending on the physical fitness of

the incunbent until he reached the age of 50 years, It is

alSp clear that this Rule does not envisage any fixed term

F - ey
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15. AS against above, the letter dated 21- 12~ 1963
States that the normal tenure gf apointment of these

officers, who are retained beyond probationary p eriod

will be three years extendable by three years at 5 time
8o long as their their servicegare required and not
beyond the age of 55 yeatS. Their Services may be
terminated at any time before the Completion of initial

or extended tenure gt the discretion of Government of

‘India in terme of NCC Act and Rules framed theresunder

From time to time,

16. IT would thus be Seen that the aforesaid letter

; s
dated 21-12-1963 introdwes a&c;;“-i-i;l tenure or a fixed
term of cervice of the gffic ers CommiSsioned in NCC. The

gueStion is yhether this provisipon is inconSistent with
L

the provisions contained in Rule 22 of NCC Rul eS, 1948

or not?.

17 » We have given our anxious considerations to this

matter, Rule 22 gives no indication that a whol etimes
officer of NCC shall have a fixed tenure of thres y ears

which may or ﬁaﬁl not be extended at the discretion
.

L1

of the Gnuernmeﬁt of India. Rhe Rules would indicate that |

in the normal course Swh an pfficer would continue till

he attains the age of 45 years, though thers is a
provigion under Rule 28(2)(c) which provides for discharne

k- \
of such offic erSL'nny timae ﬂﬁ’&' hie¢ services are- no
longer required. Learned cownsel for the applicant

has taken a plea that thfes srovision contained in

. \“‘H_ — a-—r._._.,,_.__‘.... i L ﬂh#ihh%. : T, ...mr-— -
— :'.:‘ ‘- g 2 ~ - o e - ) | — ik
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Rule 22(c) itself is Lﬁc'nnatitutignal a8 this gives

unbriddled power to the authorities to bring the

sServices of euven SUbStantive officers to g clgse,

e,

’ ﬁh . - 0 .
however, are not getting irdy disc ussion into it at this
\ = the

Stage. Suffic E’Ltn State that we do not read ir'léi{

of Rule 22 of the NCC Rul es 1948 any indication of a fixed

term or tenure of swh offic ers and, therefpre, the
exeCutive instruwctions contained in this reggrd in the

MminiStry of Defence 1etter dated 21-12—19&3 (1 & 7

inconsistent with the provisigns of Rul 22,

e zzw®
) RXTF
thersfore, hold that this prfovision is ultrs vires

g K .
Rul e 22 of NCC Rul es and, therefcre, Gma be set aside,

LY

| ; Lot :
18. te nave also Considered #Ee plea which is

ConSidered as subStgntive. This plea is thgt the
Services of a substantive g ffic er Cannot be terminated
! hrﬁhﬂbw~ HETNY ¥ ‘

in the mannerftlt was anEI’(CEISE} of the goplicant. The

learned counsel for the gpplicant relied won several

decisigns in this regarde These are s

(i) NSK Nair Vs. UpI, 1991(6) J.T. 525.

(ii) Rajendra Mohan Bhatmagar ys. Stats of WP, 1992(21),
ATC 699,

(1ii) UOI Vs. Harish Chandra Sharti, 1995 (1) 98T a3

19. In the case of NSK Nair, the appellants wers

promoted to senigr time scale of the Telegraph Engineering

service on ad hoC basis and had Continued on the Sgid

poS8t from 10-20 years. Denial of the right gof

. BTy e e SRR By o L L O B i F""
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20,

the
Spplicant yas in Service pgf 15 Yyears and yas

thrice during this peripod,

as if,

P fomot ed
His services ware teminated

Y
. e,
Y eMployes. The Hon ! bl E;’b"‘

he Was Xxax g tempbrar Court

hel d that an gfeic er, who had Tendered sich 4 long

P8rlod of seryice Cannot be termeqg

21.

Termin ation

— hEICf Uﬂid-

22 From the aforesaj ¢ Case lauw,

it would he evident

that an offic €Ly who has heen Ppointed

On Substartiye
DasSis gpu1 g not be disc

harged treating the 0 Eflcionies
a tangorary officer. The

8pointed pn Substantiye

Sasis. Hg yas alSo promoted From L;jeutenant to Castain

during the Service peripgd,

of the view that NiS seryic es Coul d

not have bee termin ated in the Mmanner it yas done, which

was wholly arbitrary gng Violative of ¢

he prinﬂipl 2S
baid doun by the Han'

q
(]
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2% In the case of Moti Lal Deka Versus

North Eastern Frontier Railway A.I.R 1964 SC 600, the
Hon'ble Supreme Court intzralias held that 2 servant

who substantively holds permanent post is:entitled to
hold the post to which he is substantively appointed

and that it means that the permenent servant has a right
to hold the post until he reaches the age of superanna-
tion or 1s compulsory retired under the relevant rules.
If for any other reason, he. is asked to leave his
service, termination of his services would be in the
nature of penalty znd would amount to removal, Similarly
in the case of West Bengal Zlectricity Board versus
Dash Bandhu Ghosh AIR 1985 SC 722, the Hon'ble Supreme
court held that requlation 34 in the West Bengal

Electiricity Boerd's regulations enabling the Board to

terminate the s=>rvices of 2 permanent emp loyece by
giving 3 months notice or salary in lieu was totally

arbitrary.

24, | Keeping inview of the foregoing case laws
we have no hesitation in hdlding that themanner in
which the services of the applicant, who was a2 subs-
tatiwe Officer of the N.,C.C. was brought to an end

was wholly arbitrary.

a5Y Since ve have come to the conclusion
that the impugned order is bad in law on the basis

of two of the substantive pleas taken by the applicant,
we do not feel to call upon to discuss the other
pleas taken., We would, however, like to observe that
rule 28(2)(c) which confers on the Executive the

power to discharae even Substative Officer of the NCC
on the around that the services are no lonasr required

would, as the lecarned cou-sel for the arplicant
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argued appear to confer arbitrary and unguided powers
on the authorities concern d, In the cezse of M, K,
Agraval Versuys Gurgaon Gramin Bank A,I.R 1988 SC 286,
the Hon'ble Supreme court struck down thelsimi1ar
Provisic in the Gurgaon Gramin Bank ( Staff service
regulations ) 1980 which conferred on the hank a
similar arbitrary and unguided power as conferred by
28(c) of Ncc rules, as unconstitutional. While v
refrain from striking down the same ryle 28(c)(2) of
NCC rules, we would advise the authorities concern-d
to take close look at the provision and examine
whether such a provision shoylg remain as it is in the

Statutue,

26 . Invi-w of tha for=going, ve quash the
impugnad order dated 30.11,1979. A= the applicant has
already crossed the Age of 45 years, the question of
his reinstatement in service would not arise,iﬂéﬁhés
Pemdiued . By vay of consequential relief, we , therefore,
provide that the applicant would ba deemed to have
continued in service till he had attained the age of
45 years and fﬁr the reriod from 10.12.J1979 till he
attaiﬁed the age #r 45 years, he shall be entitled
to the salary and allovanced which he would havg-
received had he contimued in service. If aﬁyzgg}vice
benefit $Hould hav> been available to him had he
continued till the age of 45 years, the same shall
31lso be granted to him,

2518 Iet the aforesaid direction be comp liad

within a period of three menths from the date of com-
unication of this order.

2.8 The parties shall bear their own costs,
Vv, | ASE

MEMBER (J) Mémeﬁf (A)



