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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL-ALERHABAD BENCH

ALLAHABAD,

TsAs No, 506 of 1987,
(CoAs Noo 129 of 1985,)

mE Unim Df Ind-‘-ﬂ..;.;-...-..-...... [hfﬂndant-ﬂppﬂllnnt'.

Versus

Sri Krishna Pyare Pandey & otherseses Plaintiff-Respondents,

Hon'ble fr, Justice U,C, Srivastava, V,.C,

Hon'ble e K, Obayya s Member (A). ﬁ
(By Hon'ble Mr, Ko _Obayya, Member (A),) :

Krishna Pyare Pandey and 5 others who are working

as tlectrical Khalaeis in Kanpur Division of NeEs Railway,

aggrievad by their seniority as on 141,974 notified through

-’_' I

letter No. £/ 255/1/ELEC dated 10,9,1975 filed suit No.491 of

N
B

1982 in the court of Munsif Gorakhpur praying for a decree E
:
of declaration that they are reqularly appointed from the b

¥

o
dates on which they were given the grade ssale Rs, 70=85 i

(revised 106=232) and their seniority among electrical khalasié*

in Kanpur Division be fixed accordingly,

2, Their cass was that though they started their carger

as Casual Labour, during the years 1362-63, they were put on

regular scale, and they continued in service eversince, as
such they should be deemsd to be regularly appointed with |
effect from the dates on which they were placed on regulap

scale, and their sepiority fixed accordingly, The defendants

contested the suit, and'accnrding to them, the plaintiffs

were appointed against reqular vacancies, only in 1972, and
earlier

they are not entitled for saxx seniority, since they were not .

borne on the establishment of the unit, prior to 1972, The

suit was deecreed and the defendants werse directed to assign

seniority to the plaintiffs from the dates on which they

were put on regular scale, Against the decree and jﬁﬂgmant

dated 25,2,1985 aof the Munsif Gnrakh??r, Union of India
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preferred appesal C,A, No, 129 of 1985 in the court of District

Judge Gnrakhﬁur and by operation of law the appeal stood

transferred to the Tribunal and renumbered as T,A, no. 506/87,

e The Uniqn of India assailed lower courts’ decision on l
grounds of material irregularity and illegality in deciding

issue no, 1 in favour of the plaintiffs, sinoce the plaintiffs
were only Casual Labour with temporary atatuaiaa on the dates

on which they were deemed to be regular, It is also polnted 1

out that the plaintiffs continued as Temporary employees
in their earlier engagement on construction aide and that
their services were never regularised so lum_;j as they continued |
in construction work, as such their claims for seniority

retrospectively from the date of regular scale was not tenable, |

4o We have heard the counsel of the parties, -fhe short

¢
question is whether the plaintiffs were regular employees as ?
on the dates when they were put on regular scale and whether ’
they are entitled for reckoning their seniority from the dates |
shown in scheduls 'A' appended to the suit, It is contended by i
the couneal for defendants that the plaintiffs were casual
labourers under the DSTE Construction work and that they were
engaged for temporary nature of work and after the completion /
of work they uere retrenched as surplus staff with all retrench-
ment benefits, In 1972 they were appointed as Khalasis in
Electrical Branch of Lucknow Division against regular vacanciess
This appointment was altogether in a different unit on the

maintenance side, Their seniority was assig,ed correctly from n

the date of absorption in accorda,ce with the rules, A seniority

list was published in 1975 and the petitioners represented to G.M.
!

Gorakhpur and they were also given personal interview and after
considering the matter they were informed that their seniority
was corrsectly fised, Regarding the promotion, it is poipted out

by Railway Administration that the petitioners figure betwsen

Sl, No, 129 to 149 in the Seniority List and the promotions
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were given only upto Sl, No, 89 of the seniority list, B8oth
the counsels referred to relevant instructions, The counsel ' i

for 'the plaintiff referred to Railway Board's orders dated

21.4.,89, This circular instruction is regarding absorption/
utilisation of surplus staff, In that circular it is mentioned i
that consequent on the change of traction and full or partial
closure of stegm Loco Sheds, marshalling yards, goods sheds and
other redundant assets, certain guidelines have been issued,

In para 2 (iii) it is mentioned that surplus staff should be
given preference for absorption over casual labourers and

direct recruits and others. It is also mentioped that they

should be absorbed in existing vacancies or against new posts,
In paragraph 3, it is stated that the surplus staff, if only
small in number, is adjusted with full seniority and merging " L

their seniority in the respective units,

Se The learned counsel for defendants pointed out that
this circular was issyed in 1989, hence not applicable to the

plaintiffs, whose case relates to 1975 or earlier date. Further

the circular referred to is in respect of regular employess !

who have prescriptive rights, So long as an employes remains .

a Casual labour or attained temporary stabus, he is not deemed ;
to be regular, his rights, if any would entitle him for consei-

deration of regularisation, after screening suitablity list etc.
The learned counsel for ths defendants also pointed out that in
the Lower Court, witpnesses were examined and they also admitted
that the plaintiffs were appoipted in the year 1972, It was
dlso edmitted that the seniordty of the Class IV staff were
maintained unit-wise and after the completion of work and
retrenchment, becauss of their past service they werse reappointed

i ~
in 19?%Aabsnrbad in Electrical Engg.{Maintsnance) (Train Lightinh

Unit and they were entitled to get their seniority fixed in the

electrical unit only from the date of their absorption in the

new unit‘ E:/ ol
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Ge We have given our serious consideration to the rival
contentions, We have also garefully gone through the record,
Admittedly the ﬁlaintiffs were initially appninﬁad as Casual
Labour. In due course they become uligihla for according
temporary status which was gvidently given to thems The
plaintiff's claim fer regularisation with effect from the

dates on which they were given regular scale as indicated in
achedule 'At to the suiteps e have gone through the scheduls,
it indicates that plaintiffs were appuintad/prnmutsd in the
grad; Rse 70-85 ( 196 = 232 ) on different dates be tween

16.1.62 and 6.9.63, The schedule does not indicate on which
dates, they were regularised and whether their posting nﬁ the
above dates was against thersgular vacancies in the department,
The schedule is only a statement of the plaintiffs and it is
not a copy of any official document, nor is it supported by

any order or authenticateds The defendants have stated that on
the dates on which they are claiming seniority, the plaintiffs
were only casual a9 temporary status and that they were not
regular employees of the Raeiluays, The applicants ﬁaue not
filed any copy of the appointment order or régularisation orders
A Casual Labour after putting 120 days of service is given the
status of Temporary employees and he 1s put on regular scal®.
Regular scale apd regularisation are not one and the same, The
reqgular scale only indicates that the casual labour has ceased
to be a daily rated employses and has become a monthly salaried
employee., The employees who acquire temporary status are listed
in #8he register and thereafter their appointment against regular
vacancies is made after dua_acreaning and suitablity tests, The

plaintiffs have not come with the case that they uwere screened

for the regular posts while they were working on the construction

side, It is also not deplied that the plaintiffs were initially
working on tha'unnstruutinn side under DSTE which work was of

a temporary nature and later in 1972 they were appdinted against
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regular vacancies on the maintenance side in the Electrical
Engineering (Train lighting)e In the matter of recruitment,
training and seniority the Indian Railway Establishment Code

(1.RsEeCs) Contains the principles governing these aspects,

Para 102 . lays down that a Casual Lebourser who acquires
temporary status, becomes a regular Railway servant only after
absorption on post after process of selsction, Paraswe 2501 42504
2511 and 2512 of I.R.E.M., Bpeaks of certain "préyileges”to

the aﬁpluyaaa acquiring temporary status, but no} seniority
rights are given, In case of Surplus qtaff there are instruc—

tions as to how they are to be absorbed in other departments,

Thie ofcourse applies only when the surplus staff were regular
in sarvice with rights of permapent tenurs. It is also noticed
that on the issye of ahéurptiun of conetruction staff on Signal |
anﬁ Telecommunication Department in the maintenance was h
considered even in the year 1972 and the criterla laid doun in
letter No., £/254/6/24 PF II (MSM/X dated 11/18,4,72, a copy of
which is on record as 16/Ga/1. Para no, 4 clearly indicates

that construction staff taken on duty and subsaquently granted
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authorised scale should be trade tested and absorbed against

direct recruitment quota, and they will count their seniority i

LY

from the date of absorption, The same position is further EXEERARX
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clerified in subsequent paras 5 & 6 and 7 of the said letter.

It is on record that the plaintiffs were not appoipted in the

e o e

maintenance side against regular vacancies prior to 1972, Even

g

if their cases are treatsd as Surplus staff such staff carry
with them such rights which vest with them, They cannot claim
rights which do not vest with them to the detriment of a reqular |
epployees alraaﬁy working in the departments. Having been
absorbad in the maintenance side in the year 1972 the plaintiffs
are certainly not entitled to claim seniority fran the gate
prior to their absorption when they were not working in the

regular department an the maintenapce side and they were only
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on copstruction side. In Se. Chokkalingam Vse U.0,1 & Orse
(1986 (1) SLI P. 101) itwas held by Madras Bench of the

Tribunal, that a Casual labour with Temporary Status, cannot
be termed as a regular Railway Servant, as he has not acquired .

a right to the post, his seniority has to p® fixed on the basis

of his regular appointment,

Te For the ressons discussed _bove, the plaintiffs who

ware not entitled for retrospective seniority over the pegqular
employees already working in the Maintenance uniﬁ; and that
being employees with temporary status, their seniority was fixed
from the dates of absorption against regular vacancies, In the
circumstance, we hold that the appeal deserves to e allowed,

Ye are of the view that the jower court erred in holding that
the plaijtiffs are entitled for esniority from the dates of M
their regular scals though they were not appointed against
reqular vacanciese The appeal is allowed apd judgment and decree

of the lower court dated 25.,2.1985 is quashed, Parties to bear
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