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V. rsys
Union ef India & D‘thErS-niiiilii.l#l‘tiiiiliit $o. HEBpBHdEHtB.
AND
~Gehs Nio 161 af 1987, _
|-Ges 1801987, ., A
"-Itr'-:-ﬂhfafnthitqnntinnqr---io----uﬂc---.--:-tnncntq ﬁpplicant..

Versus

‘Uhlﬂn ef india & -thﬂrsiiiitiiiiiliiiiiilt..t.. REEpHndEnta_

-

: AND
O.Rs NGO, 436 of 1937,
KpKe Brivastavasesesssesserscvsesoscasscsessasas Applicant,
Versys |

Unien ef India & DLNED S esonnisnnieselerunonsace et Respendonts,

Hen'ble Mr, J,ystice U.C,Srivastava=V,C,
Hoen'ble fr, K, Obayya = A.I,

(By Hen'ble Mr,Justice U,C,Srivastava=V,.C,)

Aczinst the e-der dated 27,4,84 passed by the Directer
General ESIC retiring the applicuntﬁénm;ulan{ly from service &S

a result ef disciplinary proceedings and the erder dated 22,10.86

passed by the Chairman of E.S.I,C. dismissing the applicant's

appeal, 'they appreachcd this Tribunale.

2, The applicants whe were % empleyees of Stats Insurance

Corperation were served with a charge-sheet Exxx en 21,9,31 by

the R=gienal Directer ef ESIC en cemplaint of one Kali Shanker

whe was working in Kanpur in Textile Mill, Cemplaint was madg@oainst [

twe other persons, Accoercding te the cemplainant the amount ef
Insurance was net received by him and It appeers that documents

were forged,

e Acainst all these three persens the Directer General
decided te hold an inquiry and appeinted the Regiénal Directer

ad Di‘sciplinary Autherity, The applicanttalse filed KXI% ststerents
befeore the disciplanary autheprity r:futing the chzrges levelled

eagainst them, The Ce missiener ef the Enquiry Sri K.C. Uubﬁy
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was a-peinted as Enquiry, Officer, Beferc the Enquiry Officer

the said cerplaingnt Kali Shanker end Rum Frasad were not
even

exanined,/thoush surmmons wers lsa,ed te them, but they nptﬁd
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net te appecr befere the Enquiry Gfficer, After taking tkx inte

censideratian the evidence and circumstances the Enquiry Officrr

. levelled
came te the censlusion that nhargeq/against 2ll the so@used are

net proved, The Directer General whe stherwise weuld have been
en sppellale autheority acted xedex as disciplipary autherity
and he dis=agreed ui£h the fincings oiven by the Enguiry Officer,
and 2 show cause notice was issyed tr the a' plicants, whe filed

represe tation scainst the same, It was therzafter tReDirecter

General recezrded more findinus and came tg thwe conclusien that

: »
the charges levelled against the applicants were proved, The
%

applicant alse filed departm:ntal appeal aqaimst the game and the

appellate autherity dismissed the a-peal assigning certain rcasani, |
4, In the case hearing teke place, the Iesarned ccunscl roved
an applicatien fer amcndment amendin: the ple=s at this tir:

fer taking a2 oreund that the xkx initiatien =f the diﬁiipl’wnry
proceedings by the Regilonzl Directer ESIC by issuing & mroarandum
of charge which is illegal and witheut jurisdictien and henc: 211
subsaquent preceedings werz alse illenzl and veid and in this

~—
cennecticn plezced reliapce cn the jydgment dslivcred =mx by ©f

(o

Banglsre Bench of Central Administ-ative Tribunal in T, Abdul & ;iqf
(2) P.K. Philip V.rsus Directer General ESIC, New Delhi en. « hrrs::
1988 7ATC P. 14y in which it has peen held that rule 16 (2)

of the Regulatien 12 (2) & 13 (1) and all subsidary erderc
purperting te esub delegate x disciplinary pewers by ths Dirccer
Genrral are invalid end crnsaquently the proceedinos were in :lid,
As we are sinding the matter te the disciplinary authority and ;

this plea was net taken earlier, we have rejectad the amen: c¢nt

arplicetion,

5. Frem the findings pecerded by the Directcr General, =

fiund that it hass xx bcen reccrded by the disciplin.ry autlurity
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was arpeinted as Enquiry Officer, Beferc the Enquiry Ffiérgf
the sald cerplainant Kali Shanker end Ram Frasad were not

oven
exaﬂinud,fthuu;h summons were issged te them, but they epted
nct te appecr befsre the Enquiry GOfficer, After taking xks inte
censideration the evidence and circumstances the Enquiry Officer |

levelled

came te the censlusien that charges/acainst all the sescused are

net preoved, The Director General whe sthperwise would have been

an appellale autherlity acted w»gteg as disciplinary autherity

and he dis—agreed wiih the findings civen by the Enguiry Officer,
and a shouw cause notice was issyed te the a'plicants, whe filed
-represe tativn acainst the same, It wes thereafter theDirecter
General reczrded mare findinua and came tc the conclusien that
the charges l=velled against the applicapts were proved, The

applicant alse filesd departmcntal appsal ggainst the game and the
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appellate autherity dismissed the a.peal assigning certain reasans,

4, In the case hearing teke place, the learned ccunsel moved

an applicetisn fer amendment amendin: the pleas at this time }
fer taking & qreund that the 2xkx initiatien of thes disciplinary
proceedings by the Regienal Dirscter ESIC by issuing a memerandum

of charoe which is illegal and witheut jurisdictien and hence all
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subsagquent preceedings were alse illegal and veid and in this
cennecticn placed reliance en the jydgment delivered xmx by the

Banglsre Bench of Central Administrative Tribunal in T, Abdul Razigq
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(2) F.K. Fhilip Virsus Directer General ESIC, New Delhi and ethers

1988 7ATC P. 14, in which it has peen held that rule 16 (2)

ef the Regulatien 12 (2) & 13 (1) and all subsidary erders
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purperting te gub delegate x disciplinary pewers by ths Directer |
| Gen: ral a-e invalid end c-nsequently the preoceedinos were invslid,

As we are sinding the matter te the disciplinary sutharity and

this plea was net taken earlier, we have rejected the amendment

!
applicetion. :
|

Se Frcn the findings pecerded by the Directer Geperal, ve

fiunc that it has xx been reccrded by the disciplincry authority
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helding the applicant not te pe disnissed and net te be tnunhu“

by the Directer G.neral and disciplinery agtherity alse did net
censider the pleas paised by the applicante for exarple @Ryt
director General Hhimeelf ﬁﬂ;%&tiﬂnt statement of Kali Shanker

was seme=whatl cenclusive and Kali Shanker did not effer hims=1lf
for cross-exaninatien and his statenent befere the efficer was

taken inte account witheut giving an eppertunity te cross-examine

atirn, the same ceuld nct have been made a base ef tpe finding,.

6, Je would not 1ikes te make a2 ebszrvatiens en merit, but
let

say that/the matter be sc-nt ta the appsllate authse: ity which shoulc

take ints censidcratieon each and every greund taken by the appli-

o

cent and the leoal presu-ptien against hinm side~by=side with

the byrden ef preef 1in respect of crrtain matters.. 1t is fer

the applicant t amend the ~reuncs aboceosobhaxy in case the
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@applicant reises the plsa ef jurisdictien pwepocedgobbe , it will |
be open for the appellate gutharity te censider the said plea ef

jurisdictien, WUith these sbservatiens we guash the appellate

erder and direct the appellate aytherity te decide the appeal
within @ perisd eof three menths after civing the persenal hearing |
te the agplicants., As the pleas wigk which have been t aken by

the sther two applicants are identical, these applicctiens are

alse allewed with the directien that their appeal shall alse

be heaprd and disposed of by the appellate autherity within a

peried of three months after niving persenal hearing te these
applicents whe will desire te take an additienal greund regarding
jurisdiction ef the Regienal Director te initiate preceedings

the same will be counsidered by the appellate sutherity, Ne srder
EI.'l

tF/Efu castee. / >
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r-'emmi}‘f’(‘h‘j' 20 Vice Chairman,
Dt: Nov, 2, 1992,
(OFS)
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