e e e iy N . gl |

er

passed against the arplicant wds-illegal and ‘unjustified. 185
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Registration O,A, No, 148 of 1987

KailEiSh Ti‘-’ﬁrl e b e g TR n O iy T R RO T YRR TR ﬂpplicaﬂt.
Versus .
1, The Union of India through Secretary - . ‘ |

Ministry of Finance {Defence) MWew Delhi,

2 *he Financial AHV1ror
Ministry of Finance (Defence )
New Delhi,

3. The Control]er General of Defence
Accounts West Block/V Ramakrishnapuram,
New Delhi,

4, The Controller of Defence Accounts (Air Ferce)
107,Rajpur Road, Dehradun.

iy Y Respondents.

Hon'ble ¥r. A.B, Gorthi, A.M, L
Hon'ble Mr, S,N, Prasad, J,.i, |

( Delivered by Hon'ble Mr. S.N, PFrasad, J Ll
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The applicant has arproached the, Tribunal undeiies A

g j

saction 19 of the Administrative Tribunals Act of 1985 with Tho*Jl

prayer'.that the order dated 26th June 1984 alongwith the order . **ﬁq
passed by the appellate authority as communicated vide letter 21ﬁ
dated 23.1.1987 passed against the app licant be set aside and
the a-plicant be allowed to continue on the post of auditor

under the rascondents with all benefits attached to the post i
of the auditor; and full pay for the period of suspension be |

awarded to the applicant holding that the order of suspension .

A Briefly, stated the facts of this case &% = =

mentioned in the petition of the applicant u: - inter-alia,are,

that the applicant was racruited and appointed as upper
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of respondent no,.2 vide his order no. AH/I/ETC/REli/XXII
dated 19.2.1955. He maintained his work upto standard and
was confirmed in his cadre w.e.f. 1l February, 1962, and
under the policy oflﬁovernment of India.the applicant was

re-designated as an IRUDITOR' instead of Upper Division Clerk

2 , ‘ +o which he agreeﬁ. wa hs is Auditor in ILAC(AF) ¢ arakhnur. |
His L.A.C, Sri Alfred Jung and sactional Head Sri Janardan %
Dube S.0,(A) and colleague Auditors Sri lalji verma and a
widow Smt. Madhubala are annoyed with the applicant, It is
' further stated that aforesaid Sri Alfrad Jung Developed L
immoral aspiration against said Smt, Madhubala and made ;
? efforts to entice her for disdainful relation. Smt, Nbdhubalasj
. repelled Sri Alfred Jung and made complaints against him tﬁ ¥
| higher suthorities-and 2lso murmered in the office before
; the applicant and Sri ILaljil Verma . Sri Alfred Jung stcod
defeated in his dirty mission and desired help of the
applicant and Sri Lalji Verma to harass Smt, Madhubala until
she surrendered, The applicant and Sri lLalji Verma also ”
repelled Sri Alfred Jung and he stood defeated oﬂ all sides. &;
The aforesaid Sri Alfred Jung became annoyed against the  :
_ & &W T
anplicant and Sri lalji Verma and Smt, Vadhubala wlth¢afgjto Jfﬁ
SR harm and harass the anplicant, le concocted the Lleln -1 i
case against them, and also sent wrong confidential reportdr
against theﬁ +o the respondent no.3, who without probing ,%
into the report suspended the applicant and the aforesaid i |
lalji Verma and also 1Jsuel charge-sheet against the i?
applicwnt and aforesaid Lalji Veaya under rule 14 of CCS En
(CCA) rules 1965 for ma jor DBﬂElf%l“S. F I.u, vhich was

Leonl
lodged by the afcresald Alfred Jung;iwas éd inothe bourtz%

-
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Chief Judicial Magistrate, Gorakhpur under section 323/504,

: I.P.C. and he was clearly acquitted by the afo:gsaid Court. |

Gﬂntd P -3r‘:'"’
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In the memo of charges no eye witnesses dere mamtioned and the
departmental enquiry was held in arbitrary manner, In.
violation of Article 311(2) of the constitution of India,
Since, the aforegaid shri Alfred Jung was a party himself

to the incident his confidential repnort was illegal,

unwarrantead ;;d.discardable? vet respondent no.4 being
subordinate to resoonrdent no,2 acted in an unbecoming manner
simnly to please régponﬂent ro. 3 whﬁ_being the disciplinary
authority gave no decision on +he encuiry report and the R
i respondent no.2 who was next higher authority over rescondent 1
| no.3 issued un-warranted and dictatorial punishment order *
| vide his No, &M/VIII/lSGCO(ﬁg)/é Vol.I dated 26,.6.1984, iﬁﬂ
| Several junior &u41tors havn bﬂﬁn promoted as S.G.A. ann the
applicant has been depr%gved ﬁ%;hls rightful- claim due to
sforesaid illegal punishment order whereby the applicant has
. baem reduced in ranKises The impugned order has been passed
without glvlna sroper opvortunity to the applicant, AR the
applicant was rostei st Gorakhpur and the enquiry was to be #
held at Ju.Luﬂun?he recuested the disciplinary authority to k
held the enquiry at Gorakhpur where he will be able to engage ¥
2 defence counsel to assist him and'tghg at Gorakhpur he will
be able to disprove the charges more effeqf:uﬂly as the
incident allegedly took place at Gorakhpur and both Erosecu- l-

tion and defernce witnesses could easily be aval_uble there

but his request was refused and he was forced to attend the

e . —al o

| enquiry at Dehradun, No one agreed to go to Dehradun to
r _act as defence Counsel nor cne of the important Jefence
witness Smt. lachubala Srivastava agreed to 9o to Dehradun . it

Thus he was denied of the reasonable opportunity on 13.4, 83 n }

quthe Tnquiry Nfficer who did not curp ly documents’ité th& L4

applicant, which were asked, for through¢th&~%ﬁp&ica$aon cfb

the applicant gl 13.4.1983, A DhOtOStBt cgpy,gf ;th:a a??licati'- ,_
. ' —an T
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and order of Inquiry Lﬁ;iﬁgy passed on that application are
enc losed as Annexur9¢2q&ﬂl to this petition. 1he COpYy of
enquiry report was not supplied to the aﬂplicant and the
provisions of ﬂ;ule 17 of C€.GC.5,(C.GC, ﬁulﬂa were not

c omp lied with. The appe llate suthority did not apply his ﬁunf
mind to the facts <nd circumstances of the case and rejected |
the appezl nechanically in vielaticn of rules and the |
principles of natural JUJthE and fairplay and in Vlﬂldtlﬂn j
of the J.lLOx,rn.sJut;ns of @ule 31 of C,C.5, (C.C, & A) fbo.nln-s and |
as such the impugned orders5h0uld be set aside. 1-
3. In the COuntnr-a{ild vit,filed bh the respondents,. 4
it has been stated, inter—alia, that the applicant 1s not g;
holding the desgination Of permanent auditor but he has been ﬂ 
reduced to the post of clerk as measure of penalty w.e.f. ﬁk
26.6.,1984 for the jllegal act of the a; plicant against

shri Alfred Jung by the applicant on 3.° 1982, F.l.R, was
lodged and apart from criminal proceedings, the applicant

was departmentally proceeded with and in the course of enquiryb
he was aiforded reasonable opportunity to defend himself and ﬁi

the enquiry officer submitted his report in accordance with
i

ulES and procedure and punishwﬂnt order was passed by the 'ib
Ll

disciplinary suthority validly end properly acgording to the
rules and procedure and there was no irrecqularity oOr illeg~
ality. It has been further stated that order of the appella—' 
te authority fiiwfassed validly and properly according o :
the prﬂvision»ﬂ/qti rules and rrocedure Of CCs (%ﬁ)ﬂ.‘les 1965

—

and the application of the applicent is liable to be

dismissed.

—

4 Hejoinder affidaviy hes been filed by the ﬁppli‘-‘*a"::'

-nt wherein almost all the facts and allegationgof the ?l

app licant as mentioned in the petition have beEh reiterated.gi-

Cmtditltit/-




By After the amendment in the ﬁetition,SUﬂplemenharv
counter-affiﬂavit(a'fiﬁional reply) has besen filed by the
raspondents wheréin.it heas bﬂﬁn, intar—alia, stated that the
“applicant was supp }ied with a cnpy oF tha enouiry report

along with the 6}%er dated 26.6,1984 under his registered
communication 4atpd e lC.lUB4 a photostat. copy whereof has
been filed as annexure ljkﬂ Sunnlemantary cointerhaffllav1t
ﬁEL 14itional Laplfﬁ and aclknowledgement rpceipt in regard |
there.to has b2en filed as ann@xare ?ft{f) su plementary

counter-affidavit, and it has been further stated that in 4

view of above circumstances the aﬂplicat1on of the applicant

is 1liable tobe dismissed. oed | 51

6. We have heard lesarned counsel for both the i
parties and have thoroughly and carefully gone through the

records of +he case, ~—

s pesides the dther PM‘J%’ the learned counsel '

for the applicant has drawn Oul attention to para 12 of the
application and to annegur;;20 and 21 to the applicaticn and Eﬁ*f'
has argued that a perusal of these A0 clearly shous E:
+hat the documents which were demaned by the applicant ©on |
13.4.83 during the course of enquiry and which wefe quite

ential for eifective defence of the applicanpjand on the
basis of which the endquiry report and the findinéjin the )
engquiry report were based, were not supp lied to the applicant.
as would be cbvious from the order of the enquiry of ficer

|
3
(Anne xure 21) and &s such the entlre proce9d1ng was vitiated l

and the enquiry report and flndingaﬂf the enquiry Offlcer i_?
I

were vitiated and thus this being so, the impugned order of | 1~
the Disciplinary Authority dated 56.,6.1684 and the order Of .f\
_ | |

— o : .
#t . {
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the Appellate Authority which was communicated vide letter dated
23,1.,1987 are liable tO be quashed on this ground alone and in
sypport of his arguients has placed reliance on the following
rulingsi;*s no reasonable opp ortunity was afforded to the applicent

(1) lﬂéé S.L.,R. "Trilok Nath Vs, Union of Indla“ (S.C%)

‘s

at page 758 uhereln it has been held by their LDI'dShlpj of Hon *ble
Supreme Court that had the copies of the documents been furnished
to the appellant he might, after perusing them, will have exercised%
e hlS right under the rule and asked for ¢n oral inquiry to be held i
Therefore,, in our view the failure of the Inquiry Officer to |
furnish the appellant with copies of the documents such as the
£irst information report and the statements recorded at the
Shidipigra house &nd during the investigation must be held to have
caused prejudice 1O the appellant in makifg his defence at the
inquiry, The Inquiry held’ must, in these circumstances, be
regarded as one in violation not only ofryle 55 put elso of Art.
311(2)., Accordingly we quash the order of removal of the arpe11aﬂt

from service passed by the Chief Commissiloner of aelhl.

(ii) A.T.R., 1986(2) 5.C.186 (Supreme Court of India)
nK-shi Math C Jikfhita(Petitiﬂner) Js. Union of India and others j
(ﬁfJTﬂndenué)ﬂi"page 186 wherein it hds beeni@;unciated by their S
Lordship of Hon'ble Supreme Court that ‘when & Government 5erVant
is facing a disciplinary proceeding, he is entitled to be a{forded
a reasonable opp ortunity to meet the charges against him in &n 3
effective manner. And no one facing @ departmental enquiry can 1
effectively m;;t the charges unless the copies of the relevant ji
statements and documenté to be used against him.are made availableig
to him, In the a@gence of such coples, how can the concerned 5
emp loyee prepare his defence, cross—examine the witnesses, and !

point out the inconsistencies with a view TO show that the

allegations are incredible ¢ 1t 1s dif ficult to comp rehend

4 = ; : ::-'Ontdtni-?/""
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why the disciplinary authority  assumed <n intransigent posture

and refused tO furnish the copiles notwithst: snding the Sﬁec1flc

request made by the appe 1lant in this behalf. 1t has further

pbeen enunciated that"in thils €ase, the impucned order of dismissal

rendered by the disciplinary authority was held t© be violative

of Article. 311(2), of the Constitution of Indiz on the ground

that the appellant has been denied reasonable opp ortunity of

defending himse lf and on thet account 1t was null and void.®

¢iii) Peil . R 1988(2) Il DL (Central Administrative

- Tribunal, Allahabad), |

RSNG| o o oo ce o SR W ety (Petitioner) Vs

Union of ria and OEDersS o ettt = LR e (HBSpGndehts)'

t page 621 wherein it has been enunciated that the failure i
4

¥ |

+o0 supply COpY of enquiry report vitiates the enquilry proceeding.

8. The learned counsel for the respondents has arqued

+hat the documents which were demanded by the applicant through

his application dated 13 .4.83(Annexure-20 to the af*llCdtlﬂn)

wera not essential documents as the engquiry report and the !

findings of the enquiry officer Were not
> surther aergued that non-supply of the documents, as referred to E

in the above application of the applicanu did not in any way caused {i
i

|

any prejudice 0. the appl;cant.and has further arcued that the 4§

applicant was af{forded reasona?le Dpfﬂrtunlty to defend thEEl%T

and in support of his argumenty has placed reliance on the

following ruling :=
A.I.R. lc88(supreme Ceurt) 1335. (
ngailash Chender PR s o o ORI DA . Petitioner f
versus :

gtate of U.F. Sndl pthers ST At Sy Ay RESpundénts." 1

~ £ s
pqujplggg Wherein it has been enunciated U. p, Disciplinary proceedinas

(Hdministratlve Tribunal) Rules (1947), R.S(3),

Explanatien
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87
" Disciplinary Procendfnﬂs - Copy of report of Adminis trative

Tribunal conducting inquiry - Supply of, *to de linquent Govt.
Servant- Explanation to R.9(3) dropped after amendment ©Of
Art, 31l of Constitution by 42nd Arendment- Disciplinary

proceed.ngd held after arendment-Govt, servant concerned

¥
cannot legitimately demand & second opportunity— AS such
non-service of the copy of report was immaterial, ™
wﬂof b - Y
o, We have “the above rulings. |
: . TR
&~ g
e This 1S 1m001tﬁnu to woint oﬁt that from e |
+ha perusal of'&nnexur?-ﬁﬁtq the aﬂnTzcatlcn it is apparent
i
that the arplicant had demanded on 13.4.1983 the following &
documents - i- w3
® Copy of the statament of Shri Alfred Jung.
$31) Copy of the Statement of Shri J. Dubey.
£ ii1i) Meeical Report.
iv) Copy of the statement of Shri Bhardwalj. o
v ) copy of charge sheet of lal Ji Verma and :

X,D, Singh.

10, A perusal of th2 enauiry Revort(ﬁnnexwra_4) ¥
lé

chows that the besides other witnes®s the name of Shri Alfred
Juna was 2lso mnentionad as witness No.l by the avidence of

whom tha Articles of charqge was nronosed to be substantiated

or proved. In this context, it is worth while making mention

o g i s

of this fact that it is the ~foresaid Alfread Jung who was the

‘comnlainant and who ha? lodaa? F,I.R. against the anplicant,

Annexure 19 is the copny of the said F.I.R. A perusal of

i e

Annexure~21 shows that the documents demanded by the“ﬁhbiicant

throuah “is zpove anplicatlon 1ated 13.4.1083 were not supplied |
“ !
shouddalso got.be last

by the enm iry officer., This fact
pan:

il Contd...0/~-
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aﬁn" sight of that from the perusalof para 3 of the Sunplamentary
- A affrdet ~edod Ly ts Poofrgndints

counter (A11itidnal reply) dated 21.9,1988, i+ be-comes ohvious

/\.
that copy ~f tha enguiry report along with tha impugned order

rL*

el

dated 26. 6 l584-w¢s sent to the acnlicant on 5,1[51954J§i§:
undar registered communication an4b not heforz imnosing nenalty

* and bafore passina the impug e or-dar dated 26 ,6,1984,

Tk This is also 51gn1flcant to po int out that a

perusal of the ancu iry report and pffﬁﬁ findinas in the engj1ry
renort aﬂ&:of the encuiry OFflCﬁr(hnqmlry Autborlty) raveals

that the findings of the Enguiry Officer were based also on the }

-,

- - " ;
statement of the aforesaid Shri Alfred Jung who was tha main d
:

witness beina the comolainant and the allened victim at the ii
l-""‘ t

e \&&nﬁ Skl
‘H& of the applicant, | - _ - -:1:&

ot
1 Thus, from the foregoing:ddscissions and having

regard to the above relings rﬁllnd'upéﬁ~by +he learned counsel
3 for the parties, and keeping 1in Vlew the aﬂove glaring facts 2@

% o
and circumstancas of ths case, we are of the opinion and 2585

accor”inaly held that the ampl1cant was not aFfor194 reasonable;

opportunity by th: Encu iry Off icer g££1¢%4$? f&& course of ‘& I
+ ;
enguiry and as puch the 2foresaid impugned orders passed E

by the Disciplinary Authority and by Appellate. Adthor1ty B

ctand vitiated and ar=2 liable to be quashed and +ha above

— =

rulinas relied upon by the learned counsal for the applicant

L

qo a long way in supporting thz above arguments of the learned

-

counsel for the applicant as +ha facts of the instant case are

g

found
to a arzat extent; whereas tha above arﬁumenfs of the learn=4d

~ 1

counsal for the rasnpongents are found] to be devnid of force

+o be in resemblance with the facts uf’fhar= rulings up

e 3 s

and weiaght as +he facts of tha instant case are found to ba “i¢

pra.

ruling relied upon by him,

g\ﬂé!
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13, In view of what was bezan stated

e

the application nfH

.
fhority -a

T

of the Disciplinary 2

¥y Authority are hareby quSbaﬂ. 'ﬁﬁarﬁsccndgnts are
b3

supnly'ﬂ&,GOpv of the above Aocuments 25 refer

A~ne xure=2C, and to give him opportunity to

"

and proceead to complete the discip linary Qrocaediﬁ1

that stage insaccor%ance-ﬂith +the relevant and

aﬂnlicant and the above

ted 26.6,1984 an’’
N

abova, we allow

make his

rad 1o 1in

Of ﬁ»paﬁlate

Aefence
s from

axtant rules

an nrocedure . 1f the r?s¢on49nts choose tO continue the

{u

1isciplinary ~roceadinds and complete th

same 385 Airectzd

apovs, the mannel .5 to how th2 nariod spent in the proceeding

should be treated, would depenc upon tha ultimate result, The

a'DliC?tiOH of the aﬁﬁ1i05nt 18 Aaocides &S above with no

order 38s +n costs.

October dlééﬁ;ﬂ,lﬁﬁl

RKA

At
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imeuanad orders #

at liberty 1O
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