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K.C. Beharwal
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(By Hon.Ajay Jdohri, H.ﬁa)

In this writ petition receivad on transfer
from the Higﬁ Court of Judicature at Allahabad under v
Section 29 of the Administrative Tribumals Aet XIIT =
of 1985 the petitioner has prayed for quashing tha

grders dated 30.6.76, 12.10.76, 9.,10.73, 150518

and 23.11.79 placed as Annexures 4,8,9 and 15 of ths
petition and for issue of a direction to the

resnondents to decide his appeals filed inp September,76

g v Rt M L

and February, 1979 and repressntations filed in

September, 1979 and Dscamber, 1979 and not to promote

T

any junior te the post of Assistant Labour Commiss ioner

£il1l his appeals are decided,

2. The netitioner's case is that after recruitment e &

e

as a Labour Enforcement Officer (LED) he was confirmed |

"l

10
[
v

in September, 1964 on the same post. Certain parsﬂnl;:'

junior to him have been promoted as an Assistant

Labour Commissioner (ALC) by an order dated 7.2.80

L]



J..-,_

inspite of the fact that tharn u

-

vacant posts his name did not fiﬁd plﬂﬁﬁ.

of eligible candidates. On anquir:y from tﬁ#

the petitioner came to know that he.

considered for the selection because snma anquiry ;;f

was pending against him. According to him he was

: sarved with any chargesheet upto February, 1980 nor’
was he auvare of any case pending against him.
Therefore in terms of the Ministry of Home Affairs

letter of 14.7.77 =ince NoO conclusion had been arrived |

for the issua.mF chargesheet he should haua been _ff
o cnnslderﬂd for promotion alonguwith others. In 3uly,19?ﬁ
he was served with a memorandum of charges te which ;ﬁf
b _ : he replied and after considering his explanation he 1¥af
was imposed the penalty of 'Censure® inm June, 1976 ﬂh?j
a partly established charge. He had preferred an .

appeal against the sunishment in September, 1976 on

which no décision has been taken by the appesllate

authority. On account of the delay in the decisien

of his appeal he has said
his name is not considered for promotion to the

higher grade and he is declared not fit for pﬁnmﬂtﬁﬁﬁf~

on account of punishment of Censure impopsead on hﬂﬁ€¥ 




pending againat him.

reconsideration for crossing Efficisncy Eur %ﬁiv

net it ioner has alleged that ha was nsver Gﬂﬂﬁi‘ﬁg“;iﬂ
and no orders have been communicated to him, 'fﬁ"
1979 the respondents informed the petitioner thﬂﬁ hiﬁ
case for crossing Efficiency Bar was considered by
the Departmental promotion Committes but the Chmmittég
did not find him Fit. In the order which was Enmmaniﬁhﬁﬁf
to him-no reason has Deen assigned as to why he uas not

found fit. So for moTle than three years the putltiﬂnar

has not been alloued a single jncrement after February,?ﬁf}

+ Kl
H

which becomss ®0@@ a senalty in itself and withholding

of increments for more than three years should nﬂrmnxﬁih
stbpact the provisions st ccs (CcaA) Rules but nﬂthiﬁﬁ

has bsen done in this reqard., The petitioner haa-sﬂ_

challenged the formation of the Departmental Pr&Mﬂtiﬂﬁiﬁ.

Committee which according to him was not in terms af

the instructions laid down in the Dapartmental Hanunlgﬁ
The petitioner sent further representation in
December, 1979 requesting for recnnaidaratian‘afjhgﬁ;
and allowing him to cross Efficiency Bar &ut_gyggfﬂf

representation has not been decided.

adverss entries in the yaara 1977-78 gﬁ,,ﬁ@QA”
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y ekl aawt mﬁ"?.}fﬁﬂi’_ﬂj
1 uhiﬁh alaa'hns ﬂﬁﬁ;;z

Acnﬂrdlﬁa to him 'l'.hs.r& m;ﬂ .
net which he ahau;

salary b

he filed aﬂ'appaa

the raapnnﬂsnta.

vacancies available in 1980 agai

been considered but inepite of the fact ﬂﬂ'EnQﬁ ﬁmﬁm._

heen oonducted and neithsr any conclusion had been

aprived for issue of chargesheet the promot ions haua

+ion of thse
with

heen denied to him. Thus terming the ac

W

raspondents @S discreminatory becauss nersons

worst service recorfds than the petitioner have been

rromoted uhereas he has been denied sromotion and

because his appeals and represantatinns nave not been 4

nd arbitrary and on the facts é;

decided which is illegal a
nquiry has been held agalnst the atitgnnur
Lmuf LY

feshEﬂt has been lﬁuUEd {#hﬂmﬁﬁEEﬂ'h&

the petitioner hlﬁ

that no @&

e

neither any char

should be cons idered for npromotion,

filed this application.

s S In their reply the rasponde

the post of . LB is & sslection post and they have
sdmitted that no chargeshset uas actually served on the .
petitioner till February, 1980 but an snquiry is pgnjg"“
against him and no decision heas been taken so Faz. ﬁ@;‘
r of comnlaints againat the Fqggg; '

receipt of a numbe
red to the C.B.1. “hﬂzﬁikiﬁﬁiﬁ

the matter was raferT

respondents to init iat

e action for major penalty a




initiatai and part of the ah*ﬁgﬁiﬂ  ﬂu,

the punalty af'tanﬁﬂxu'waa impﬂasd on

has al€o been dec

jded on 1.1 .”m ¥

His appeal

decision has been duly conveyed to hi
They have dmitted that the petitioner was &wl far

crosesing Efficisncy sar but when his case was

considered alonguwith others by the Departmental
promotion Committee,on account of the disciplinary

ings pending against him it was decided to

On conclt

nroceed
take up the case later. ision of the

ings his case was racunsldaruﬂ

disciplinary sroceed

he was declared not it ok

in September, 1876 and

PPiciencC Bar. His case was cons idered
Y

er, 1980 but he was n

cressing
ot found fit to

held at t.h!i

again in Novemb

cross Efficiency Bar. Since he has been
Efficiency Bar there is no question of his being
ording to the respondent

granted any increment and acc

+ covered under CCS (CC&E) Rules.

the case 1is NO
1978 was replied iﬁ

entation of Septemberl,
ogndents have dani

ittee was imprﬁpuﬁlﬁu.
1ing up af‘ t;hu pg@i}
puniﬂn‘ka hﬂ!i

repres

actebar, 1979. The Tesp

Departmental Promotion Comm

constituted. In ragard to £il

Asstt. lLabouT Commissioner the TB88




47 We have h&arﬂ ﬁ%i K¢§¢ ;1

counsel for the respondents. Hﬂhﬂiﬁ'iﬁﬂiaiﬁw

retitioner. We have also gone through the patifi

l .'EL-T*

and the replies filed by the respondents as Hﬂll E@,Hiatl

filed by the pstitioner. In his

the rejoinder
s reiterated the fact thﬂtr

rejoinder thse petitioner ha

he has not received any chargesheet of memorandum a?_l

charges for any disciplinary actien against him and

ons given on his appeals are no decisions

in the sye of lau because +he order rejecting the aﬁp!al :

ssed without anpllcatlun of

that the decisi

is a non speakino order pas

mind and was hurriedly nassed after the Court had

jssued directions to decide the appeal,

5. As far as the allegation made by the

petitioner in regard to certain charpes levelled agai_w'

him in 1980 1is concerned in Registration T.A. No .998 ﬂff;”

1086 (W.P.lo.5244 of 1985) the netitioner had Baiﬂ_55f~

he gave his explanation in February, 1980 and a ah:i'

sheet was given to him in Dacember, 1980. In thia
sad by the di&nipliﬂiﬁf]

by this Trihff

the grder of dismissal was pas

aut hority. This order was set aside
he respondents to Bﬂﬂﬁiﬁ#@~y

&iven E?

o 45.42:87 dirscting t
1iat“nf’daaumantn which was to be

;ni al#ﬂ ta aunaidur the liat of ﬂit ”
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and fix a date of haaring,_ kfﬁﬁf

the final order was ta"&m._

proper procedure’
1980 a chargnah:ﬂt &qm

It would be clear that in
+ the petitioner %o which he ﬁ*ﬁ@;fsﬁ.

analna
raplied on 7.2.90. Therafore his allagatinn ‘that he &

hed not besn given any chargssheet UPEe February, 19a¢
t appear to De correct. Once his Eﬂﬂduct'ﬁﬁE  ;

ynder investigation his case forT fyrther prometion

would no

tha relevant rules which hava'

had to be subjected to
in the CCS (CCE&A) Rules,1965.

been elaborately laid doun

Crossing of Efficiency Bar is alsa a matter whiech hgs“”

to be decided by the Departmantal fromotion Commities
aftar considering the performance of the candidate.

ut any substantial

The petitioner has not brought ©
arguments in his favourl against his non clearanc®
omot ion Committee for crossing

by ths Departmental Pr
have clarified that f

cfprigiency Bar. The rescondents
nwental Promotion Committee was pruparly

the Depart
titigner was neot found fit

constituted and that the pe

to cross Efficiency Bar. The crossing of Erfiaiunag  _
Bar and promotion to the next gost cannot be alﬁinqﬁF |
y demand that he shoul

as of right. A persen can onl

bu_nnnaidared if he is due and aligihln;ﬁﬂﬁ;&ﬁlﬁﬁ§ '

thgga is mala fide
. f;gn of aﬁhitmﬁm' in t‘h'

which is proved or gh@@¢2t~~@




‘the petitioner in

quaahin@ of the o

yre=4 of the p!titinn.

Annex
into the uhingin

against the petiti
Wik an 27,1240 the chnrgss the

5 and on one af

his Tep

penalty of Censure was imposed on the pstltlﬂnar.';””f
Nothing hes been brought out BY t+he petitionsT te
e enquiTy conducted was not in

aholl in what Way th

accordance with the rules oT 1P what way order given
by the disciplinary authority could be challenged in
a Court of lau in its lesgal aspects, His grounds
are that thers has been discrimination and persof®
who are worst in service are of fered sromction uharﬁ@&_:'
he has besen denied aromotion and his appesals and ¥

repreaentatinns have hot been decided. Na,tharufﬁﬁk;fiﬁ
oe in thid PrUYETe The second :

do not find any far
sn regard to the quashing of the
the Pﬁtltlnﬁ:“-i

ordsr

nrayer 1s
1aced at Annexure -8 af

pect of crossing of Efflciuﬂsy B#gﬂﬁj

75. This gr&ggﬁ :

dated 12.10.76 P

This ordseT is in res
h was du® in 18

idared but wes B
on account of the

ing against him ﬁﬂd
nce ﬂangfﬁiud_gnﬁ:

petitioner whic

by the
ot fﬁuﬁﬂ.

says that he was duly cone

£it to croses Efficiency Bar

disciplinary proceedings nend
5.5 cip linary proc

?aﬁlli vas again cons
’aﬂk hﬂ was not fﬁm'ad Eih‘}f

esdings have i
jdered by the E‘E&fﬁ_




aspects. At the ralawant s
considered he had dlsciplinary 9rnausdinga ac

him which ultimstely resulted 1in impnaitioﬂ-df _
the penalty of Censure. Huring Efficieﬂcy Bnr th&t
mere fact that complainte have been made against

an employee and some enquiries are being mads ahaut
his conduct cannot debar him from cressing of the
EFPiciiﬂfy Bar and if an employee has been proceeded
apainst ey minor penalty he can also not be held at
+he Efficiency Bar if he js found fit to CrOSS the
sam®. Even in case of major senalty if an employee
is exonerated completely of ;e awarded only a

minor penalty he is to be allowed to cross EfFlClan@g;1
Ber. It ie not clear from the averments made By th
respondents as 1O uhethar the petitionsr was stnphﬂ'
at the Efficiency Bar by the Dapartmsntal Prumatiﬂﬁ_f
Committee for any other reason., What they haus ggiﬁi
s that since a case Was pending and ultimately ﬁﬁi
penalty was imposed he was not allouwed to cross
Efficiency Bar on his due date. This,to our miﬁ‘;v
1iﬁ;€L:;£mi;;;@r gah;; satisfactory axplanatiaﬂ tﬂéﬁfﬁ
since only a penalty of Censure was imposed ﬁn*ﬁﬁﬁé”:

e ¢

petitioner the stoppage at ths Efficiency Eﬁ$

recommended bv the D!Pﬂrtmﬂﬂ’tal P‘—"Bﬂﬂ’ﬁr'._ﬂ..._. n ﬁﬁ-




the various i
their
instructions wh

Efficiency Bar in

T

is in regard to G

placed at A nnexu

a rEprESEntatinn

to his not heing
This will be cov e

the para aboVve.

8.

oprder dated 157«

grant d

tc make oyt an

and if the rules

of 1aw, The pet

i.n Annmu::as—‘lﬁ i

racnmmandatiﬁna b

ich do not deba

The other prays

uashing of the o rd

In regard to h

raun by the petiti
to Bermo which was recovered by
ue do not think that

y case.

+o the rules he was n

grant, the petitio

natruﬁti&na on thu'ayﬁ;

n the light ﬂ? thinﬁ-w
r a parsgn ffﬂ§ 

the case of minor penalty.

r made by the applinaﬁt

ars dated 9. 16:??

ra=0. This order also pertains to

made by the petitiener in regard

allowed to cress Efficiency Bar.

red by our obse .ryations made in e

is relief for quashinggTw
78 uhich pertal |
oner on transfer from K&”'*q
the impugned nrﬂam
the petitionerl has haun-gﬁiéél..
He was advised thﬁk &ﬁﬂﬁﬁi.

ot eligible fof the rtiA;T

do not permit ytilization af thﬂ?-

ner cannot run for ﬁﬁl&ﬁf'@ﬁJ:
it ioner has meant ioned lnM_

n ragarﬁ to an ﬁ@‘!# TJm;H




i“ ﬂHIY a Iﬂtiaz Idiw[f?ﬁ;f“:
c.L.C. New Delhi in regard to mon

advance. This relief is thersfors w;a%w:

considered.

9. Promotion is a matter of administﬁﬁtiﬁdf?

discretion and the competent aythority would be

well within its right to decide whether an incumhﬁﬁg;*ﬂ?

is suitable for the post or not and non prnmntiaﬁ ? -

due to not being selected cannot be considered as a |

;unishmant,therefn;ﬁkbu&ng a Governmant servant has

not been considered for prometion, he cannct complain =

in a court of law that any of his rights h;z;bauﬁ :-%%%
oy infringed and that he has been denied equality af IQL;’

biisie apportunity. Ue reject the contention raised by

the petitioner that he has been denied prometion ani

neople who are less maritorious than him have huan
w L 1 ’

nromoted, 0One cannot be a judg®e uF G Oun aaﬁ%ﬁ“

It is the others who have tpo declare a persof fit ﬁ@a:*f

nromotion and we do not find that any case has @gﬁﬁf

built up that there was any arbitraryness or
= :

discrimination againet the pet iti nnar:, iB menl ora
on !ézl&m"' S - ;
102 On the above considerations ‘gﬁlﬂﬁfﬁéﬁff‘

alluuing t.-.ha Te lief in rﬂﬂpﬂﬂt of his mrm ety

-ﬁ;;ﬁffieisnﬁy Bar ue reject the nthnr‘px“



