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Hop' Mg J.P. Sharma,J.M.

(EY Hm. Mr K &awa’ A'H-)

5. Writ petition No.2186/85 was filed. in the i

il High Court of Judicature at allahabad on QOlEKViQQ’ '  ¥;;25
| | This petition stood transferred to this Tribunal ‘
with the coming into opersation of the Administrative
Tribunals ' Act, 1985 under section 29, for dis;aasal
and was recistered as T.A. NO,255 of 1987,

2. The prayer of the petitioner is:

(a) to issue a direction to the res;i;nndents to
give work and duties to the petitioner and
fo pay his salary;

ﬁ"‘ : (b) to decide the petitioner's representation and
) take necessary action;

The petitioner by an amendment dated 23-4-90
added another prayer for issue a direction to
the respondents to make payment of the salary
for the period from 1l-7-82 to 29-1-86 and
from 1l=-7-85.

8. The facts of the case are that the petitioner

was appointed as a Clerk in the Telephone Department
 on 21-8-78, after completition of training, he joined
~ duty at Moradabad on 7-11-79. The appointment was, 05

" on compassionate ground due to demise of the pet

i

fe Smt. Kusum lata Mathur who was working as
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6 mﬂnths. At the end of the 6 months

 37.4-82 at his request. This transfer was for

was relieved on 14,11.82 and thnreaftar, hﬁ

on medical leave. At the request of the peti%iﬂmmmA {
to transfer him to Moradabad to look-after his GhifffiT
he was transferred to Moradabad by é&n order dated

29-8-83.

The contention of the petitioner is that
he proceeded to join at Moradabad on 3-9-83, but

he was not allowed to join by the Divisional Engineer
Telegraph., He made several representations in this '  Tfi
recard, but, to no purpose. The petitioner also filed h
a suit on 21.11.83 1in the Court of Munsif Magistrate
iith at Moradabad,praying for a direction to the ch
Divisional Engineer Telegraph, Moradabad to permit the -{f?;

petitioner to join duty. This suit was dismissed on

14.12.84, He made further representations to the General
Manager and the Director Telecommunication requesting ff
that he should be permittéd to join duty at Moradabad., }%%

Copies of the representations are Annexures- 2, 3 and 4,as ghe

there was no response from the authorities and the salary“' Jﬁﬁg
was not being paid and there was no termination of his ﬁ'
service, he approached the High Court in the above writ "%ﬁ
petition. | t

4,  The respondents contested the case. In the
counter filed on their behalf they admitted the fact

about the compassionate appointment of the petitioner anﬁi7 ;

also his transfer to Ghaziabad, Bareilly and Morada Gl




from Ghaziabad to Morsdabad. It is cc
petitioner HiMOt straightway to Moradabad withc
obtaining his ralieﬁerder from the B.ET . Ga o

parent unit. The patitioner was advised to bﬁgagf‘ et

relieving order. The D.E.T. Chaziabad reminded the
petitioner vide his letter No.E/19/TOA/138 dated 20-10-¢
to obtain his relieving order and report to D.E.T.

Moradebad. The petitioner failed to comply with the
above orders and consequently he was not allowed to |
join at ﬁgigﬁﬁﬂgﬁinghe letter was received back un-
N delivered. Again on 1-11-83 the petitioner was instruntmﬁffk;
by D.E.T. Chaziabad in his letter No,E-19/TCA/148 dated |
1-11-83 to comply with the earlier orders but the
petitioner failed to turn up. The Director of Telecom
(W) Dehiadun also instructed the petitioner vide his 4
letter No.DW/staff/23-6 dated 1-10-83, that the petitién&r__ ﬂ

should be allowed to join at Moradabad after obtaining

his relieving order from D.E.T. CGhaziabad. | _;;

%ﬁ?" Se Regarding the representations it is contended ;i
that the representations dated 12-10-84 and 14.12.84 | i

were received and they have been rejected and that 1g

R

no further representations are pending with them. It 5
is denied by the respondents that the petition dated

7-2-8% addressed to Minister of Communication has been

:L7ﬁf | received by them. They have received petitioner’s
' rePresentatlon dated nil +through Shri Arif Mohd Khan

the then Minister of State for Agriculture in Feb.1984a
for transfer to Moradabad Division. The same weas

.Jg:;algﬁiningd and it was not accepted as the petitioner ﬁ”:
s I‘Elia'f at Ghaziabad . I.k is f




Th&ir cﬂnttntieﬂ is that fh& Pﬂﬁiﬁi:ffT
to remain on medical leave not due to him

he is not entitled for any salary for um&fﬂrhi

absence from duty. According to them the-5"

is entitled for a sum of Bs,243.50 towards &ﬂ&

CCA etc. while the due outstanding to be reco
from him are to the tune of Rs,2846,50. These iaekﬂfff

pay advance, TA advance, ILTC advance,  Cycle adv&mﬁ&i."

: festival advance, medical advance etc., It is further

ﬁfﬁﬁg? contended by them that the petitioner has cﬂntinued :,iiif
to be absent from duty unauthorisingly, as such, he 'zifﬁ

is not entitled for any salary or any remuneration.

Ge In the rejoinder, the petitioner menti cned

that he sought inter division transfer from accounts
Branch to any other branch since that was not considered,,ﬁﬁi

the petitioner was not able to discharge his duties ' i

T due to mental strain, consequently he was going on . el
B : &
e T : 2 | : - L |
o R jf leave from time to time. He has also menticned asbout =

the Hindu- Muslim pédzeriwhich added to his problems
1s he borrowed money from @ Muslim whoO was pressing "5
fov 1te payment. It is also mentioned that 3% is i

say that the applicant remained absent

not correct to
from duty. Applications were sent for leave from
time to time along with medical certificate, He also
denied of any dues outstanding against him. In the
supplementary affidavit, the petitionmer mentioned

that he joined duty at Chaziabad on 30-1-86 aﬂﬁ

 :afha-iﬁ gﬁtting salary w.e.f. 30-1-193&, Eﬁ p;




émg at @naziahad on 3@-1_% aﬁd

-ﬂﬁ leave from 30-6~-86. He was pﬁiﬂ sﬂkaxy_

allm&nces from 30-1-86 to 30-6-86. T

his duties for 5 months andnthareafter prﬂe&ﬁL?:,:

on unauthorised leave withmgtﬁny applicatlan. e
also contended by them that the.petltlonar has faile&;g
to prove himself to be loyal to the Department and |
has been committing serious irregularities énd veilatiaaf

of rules by remsining aksent @nauthorisingly from duty.

?Td—’*"’f‘l‘!—
q Ts . Beth sides preventy to file written arguments.

The petitioner in his lengthy written submissions,
‘repeated the f acts contained in the petition, amendment

petition, supplementary affidavit and also pEtItlﬂnS

filed by him fromstime to time. He delt wvtfl ccnsz.derable :

length, about his problems and un-timely death of his
wife, the responsibility to look-after the children
and run the home, financial problems, ill-health

and his long treatment. We do not wish to make any
comment on these problems, since we are only concerned
with the reliefs prayed for in the petition. The
petitioner has stated in his written arguments that

he requested D.E.T. Ghaziabad for issuing necessary
relieving certificate by post and he again reminded
D.E.T. Ghazisbad to issue relieving order by his léttéf“"1ﬂ
déted 12.9. 83; From this he pleads that it was not
his fault if the authorities have not issued the




thﬂi 1s my th«a petitimw Eﬁ;ﬂ
.:1$ ~ The petitianer also mentiocned

 at Ghaziabad to obtain the relieving m

have been charge sheeted e‘anet atmmiug t,aa
He concluded that relieving certificate is nﬁ%

30 required &nd that he was harassed unnecessaribiﬁffﬁ;{

pecause of his illness, he reguested his +rans fer

to Moradabad on g 1-8¢; " The petitiocner further
submi tted that he is not akle to discharge his dutiesh

1ﬁ{. : at Ghaziabad, therefore, his absence should not be

treated as unauthorised absence. It is the contention

of the petitioner that proper rules were not enforced _;";%a

in his case and that the rule 'no work no pay' will

not apply in his case. 2

8. In the written arguments the respondents o

have narrated the sequential events. OUn 8=7=81, ;:

the petitioner wds transferred to Gha21ubad for ;?
%

”“j; which he was paid travelling and other allowances.

On 27-4-82, onfhe request of the petitioner, he was
transferred to Bareilly(Phones Division) temporarily
for 6 months. ©On 14.11.82, he wsés relieved from
‘Bareilly, theresfter, instead of joining &t Ghaz iabad,

the petiticner requested trensfer from Bareilly to

Moradabad for 6 months. This was dalso cuns*darad

and the petitioner was transferred to Moradabad "_ﬁﬁﬁ

relieving order from the D.E.T. Ghaziabad whiﬂh iﬁ

“-ff;lhiﬂ Pﬂr&nt unit snd went sﬁraight to resume hi&



ajr et L oat FRINY

dis-obeying the orders of his sup-eri ors and that t

for not working and not ja&miﬁq”@% : af
getting his relievinc order. ﬂﬂgar&ing-ﬂﬁﬁﬁg

;m-ﬁtimn:ed‘that the % are indicated in the P
issued by the D.E. (Phones) Bareilly. It is also

submitted that the petitioner has not been Pﬁtf;~fafl

his duties since 22-7~82 and that he submitted Fitnese
certificate on 3-7-85 to D.E.T. Chaziabad by registered

post, but he never attended officep. The petitioner
was advised by D.E.T. Ghaziabad by letter No.Q-67/27
dated 25-9-85 and Q-67/40 dated 6-12=-85 to join duty

at Chaziabad failing which disciplinary ection will R
be taken against him., It is denied that the petitiaher T
msde a request for transfer due to Hindu-Muslims | i

riots ¥scfadse. It is stated that the petitioner,

ultimetely joined at Chaziabad on 30-1-86 and worked

up to 30-6-86 and he proceeded on 4 days leave from &
1-7-86 to 4-7-86, after that he failed to turn up for |
duty. Salaries were paid to the petitioner for the Tf{ég
beriad from 30-1-86 to 30-6-86, as no leave is due :'QEE;

to the petitioner, there is no-guestion of r&gul&risati@@@~;;
It is also stated that the Department has honoured

the directions of the High Court.

Gervhoinzd. amd

Efsentatioﬂs
received by the petitioner werE)rEJacted. I¥ is,

alleced that the petitioner is in the habit of delik

o

Llf is rasp051ble for the situatiﬁmw- I% 1§”n;'




e ——————

wfe

9, 1t is well settled that govermnment sservant 1is
governed by different rules on various aspects of work
and conduct. In Roshan Lal Tandon vs. Union of India

(AIR 1967 S.C. 1989), it was held that the legal position
of a government servant 1is more ons of status than of

atbaciman i £
contract. The hallmark of status 1is the punbohm}/to the

lsgal relationship of rights and duties pﬁ?ﬁbaad by

public law and not by mers agrasment by the parties, Therse
are fundamental rulas, égg;é%gﬁ?ﬂulaa, Conduct Rulas,
Leave Rulss, Discipline and Appeal Rules estc. which govarn i
the gork andconduct of government servant. Besides the

rules there are alsoc instructions issued from time to time.
Regarding transfers and postings, the applicant has filed
before us thse relsvant rulses published as Appendix No. 3
tothe Post and Telsgraph Compilation of Fundamental and
Supplementary Rules. Ruls 42 provides that in the case

of a transfer it should be spacified hou the transfer B

to bs carried nut.tu»uhngﬂnrbtnxuhama The official has to
make or taks over the charge whather the charge has tobe
relinquished or assumed of specified duties etc. Rulsa 43

lays douwn that whete officer ijs relieved of a charge wit hout
making it over to anyone he should %%sign the charge rapdrt
in the preacribed form, According to rmle 44, the transferred

official without urgent necessity or special orders of

the head of the circie should not lsave station before ths

arrival of his successOor. it is clear from this and other

rulss that clear indications have to be given as to .
handing over and taking over ths chargse. It is written

in the transfer order itself but separate instructions

may follas . So far as the requirement of rule is concernad,

£



we agree with the petitioner. But the facte in this case
indicate that he has procsaded to join at Moradabad without
being relisved. 30 long as he is not relisved, he is berne

on the sstablishment whers he is serving at the time of

transfer. It is really incomprshensible uhy he appreshended

that his transfer may be cancelled, if he reports at the
office. it is not a convincing resson and also when he was
not permitted to join at Moradabad,he should have joined

at his old ststion, instead he chose not to attend the office.
Normally, in these circumstances, this would undoubtadly
attract the disciplinary action. It is also not knoun wby

no diseciplinary action was initiated for his unauthorised
absence. The pstitioner has brought out in the petitioner as
also in the written arguments about hardship, misery, personal
and family health problems which seem tohave necessitated

his fregubnt lesave or abserc s, but there problems cannot be
related to his work or conduct as a government sarvant.

10. We have given our sserious consideration to the facts

of the cess and also aubmis c2ions mads ON both the sides. The

petitioner choss not to attend the offics unauthorisedly and
Bis. chsdaae to the sxtent: of leave aligibility RuoEEe=S
ragularised. He was absgnt for long spells, first when he
uae not allowsd to join at Moradabad in 1982 and later from
30.6.86 onwards. It is not knoun why he has staysd away

without leave application and not joined duty and asked for

legve.

In thess ecircumstancss, we see N0 Treason to direct the
respondents to regqularise the leavs without application
on the part of the petitioner.

fFor the reasons stated above, we are of the opinion that

there is no merit in the petition. Accnrdingly7fit is diamiaai.

Parties to bear their oun costs. ff;i
Goeoee —— o baupo
Judl. Member. Adm. MemberT .

Allshabad Dated: <] August, 90



