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T.A. No, 252 of 1987
(W.P, No. 280 of 1980)

Amin Uddin through heirs & L.Rs *;@; i{f
(Smt, Shemim Akhter and others) ... ese Pat:t.ti.nnara@ 1{ |

Versus e

Uniocn of India and others Sale s «++s Respondents,

Hon'ble Mr, Justice,K,Nath,Y,C,
Hon'ble Mr, K, Obayya, A.M,

|
i

( By Hon'ble Mr, K, Obayya, H.N.) 4

The Jrit Petition,described above, is before us

on trensfer from the High Court of Judicature at Allahabac
Lucknou bench, under Section 29 of the Administrative 1

Tribunals Act, 1985,

2 The petitioner who was working asfriverxr 'C' in

.|.--u-_-.-.d—.. R e
b ¥
]

Northern Railuay,Lucknou was subjected to & disciplinary
proceeding, =28 a3 result of uhich, he was placed under
suspens ion 2nd subsequently, after enquiry, removed from
service by an order dated 17.07,1969, The =2bove order

was confirmed in appeal on 23,1,1970 and review on

16,3,1972, The petitioner challenged his removal order
in 2 suit filed in the Court of First Additional Munsif,
Lucknou, The Uriginal Suit Na. 166 of 1973 was q}lﬂ&ud}
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from 9,7, 1976 to 9.7.1979, and nut for tha aﬁ ﬁdﬁ*s iod

j"r

coveraed by his rumnual and suspension, aggriuvbugﬁ_ his,

he has filed this petition which is before us on Ltiﬁg 5 o

1
- ‘.-'
! 3
4

for disposal,

L "
=4 -

34 The prayer of the petitioner is for a direction to  [f

the respondents to fix proper grade and pay arrears of
salary and other allouwances from 30.11,1968 to 9.7,.1979

in the scale of

- CE————— . P Sy Ry st i

(a) DriverC"w,e,f, 30,11.,196E

(b) Oriver 'B! w.e.f. 10,10,1969

(c) Driver A w,e,f, 29.,11.1973

(d) Driver Special 'A' y.8.f.24.3.1978

and to make the petitioner zs special grade drivar, it

4, The contention of the petiticner is that hisreins- i

wes
tatamangiin pursuance of ccourt orders, and in such a

contingency he is entitled for zrrears of salary and |

allowances, as provided under rule 2044(1) (3) of the Railuayfl*

1

Establishment Manual,Vol.I1I, deeming him to be continuing
in servics, notwithstanding suspension and removal, It is
further contended that in the intervening period of removal
and reinstatement, many of his juniors were promoted and

the petitioner should be given the benefit of higher scale

of the promction posts, from the date of promotion of his
immediate junior, It is alleged by the petitioner that the
action of the respondents, in withholding payment of his

dues as per entitlement is arbitrary and vielative of rules,

5. In the written statement filed on ﬁqhulf-gf ﬁhiiﬁ_;hﬁl
res pondents, it is stated that the petitioner was reine
tated in service and paid arrears of salary Hﬁ&r&l&ﬁﬁﬁﬂﬁﬁ”
=

in accordance with applicablzk?ulaa, The pra¥'**ﬂﬁ;§§;

et r————l g, 1
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- Rules 2044 and 2044-A of the Railuay Establishment Code,

- 3 -

petitioner in the suit wss for a declaration that his
removel was illegal and inoperative, and in pursuance of
the decree, the petitioner was given the benefit of

continuity of service, It is also stated that the pabiéﬁ'u;iL;
is not governed by Payment of Wages Act, consenuently, i
in terms of P.S, 5642 and Railuay Boazrd's Circulzsr dated i;
55,1972, he is entitled for arrears of pay and allowances |

for a period of 3 years only from the date of rainstatamantil
According to them, Rule 2044-A of Railuay Establishment

Code has to be read with clarifications and instrUQtionsl

of the Railusy Board, whiéh have the force of lau under

-t raliad L e i

Article 309 of the Constitution, It is contended theat all

the dues of the petitioner were sesttled as per his entitle-
-ment, Regarding promotion, their stand is that the petitio-
-ner could not be considered 2s he was out of service
for10 years and his juniors had to be promoted in the

vacancies that aroge from tims to time,

6, In the rejoinder, the petitioner has reitersted

the stand taken in the petition, that he is governed by

It is stated that the petiticner is governed by Sec, 4

of Payment of Wages Act and the Board vide Circular E(DA-
RG-6~168 dated8,3.1978has clarified that there is no limita- ;
tion for payment of arrears of salary and allowancas in
cases of reinstatement under courts orders (RA=1), It

is also stated that P,S, 5642 has not laid down any nsuy

instruction, but has only clarified uhat is contained

in Rule 2044, & -
Dk
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The relief sought in this petition reises tunzqﬂ;:ﬁéﬁ;gﬁ

-

(i) uWhether the petitioner is antitlad'ﬁuf”ﬁﬁ?-iﬂ
higher grades of the promotion posts on the
detes clzimed by him,

(1i) uhether he is entitled for payment of arrears
of salary and allouwances for the periecd covered
under suspansion and removal i,e, from 30-11-1968

and 15,8,1969,

So far as the entitlement for the promotion grades are
concerned, it is admitted that at the time of removsl

in 1963, the petitioner wes Diiver'C! Grade, On reinstate-
ment in 1979, he was continued as Driver-C till his
retirement in 1982, In para-9 of the counter affidavit,
the respondents zdmit that durinh the period 16,8.1969
to10.,7.1979, the petitioner was out of service, promotions
of staff junior to the petitioner were msde and the
petitioner could not be considsred for promotions since

he was not in service, The learned counsel for the
respondents pointed out that according to recruitment

rules, promotions for the post of Driver-B and above

are by selection, He referred to para 210 Chapter-II of

the Railuay Establishment Manual, Appendix-6, In this, it is
indiceted that the post of Driver-B and higher posts namely |
ODriver-A and A Spacial are all selection posts, Promotions
to these posts is by positive act of selection which

consist of qualifying test and empanelment, The pstitioner

remained in service on reinstatement for more than 2

years and 7 months, He did not come up for any selection

| e s
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during this period, Since promotions to thﬁaﬁ‘fWL$G~ﬁ@:
not'autometic' bassed on seniority, buttnm anlaati:m;wm
qualifying tests, th- petitioner?’s claim for promatinqy
deemad promotions gpn the dates indicated by him - maralﬁfcpﬂf
/besis of seniority is not tenasble, Consequently, hs is |
not entitled for higher grades attached to the posts of
Driver'8', Driver 'A' and Driver'A’ Special, In this vieu

of the matter, we answer the first question in the

negative,

8. This takes us to the question of payment of
arrears of salary and 2llowances for the periaed 30,11.1968
to 9.7,1979, The petitioner was ,admittedly, under suspesn-
-éinn during the period 30,11.1968 to 16.8.1969, for which
‘his clagim is for the balance amount of salary and allowan-
-ces after adjustment of subsistence allowance zlready
paid, His further claim is for payment of pay and allcwanc-
es for the period covered by removal i,e. 14,8.1969 to
9.7.1979, In para-10 of the petition, there is, houwever,

an admission to the fact that the petitioner vas paid

pay and allouwancss for the period 9,7.1976 to 9,7,1979

i,e, for 3 years from the date of reinstatement, This
means,the pay and allouances for the remaining period

i,e. from 16,8,1969 to 8,7,1976, remain to be paid,

9o It is contended on behalf of the petitioner ' 3

that, the petitioner's reinstatement was undar-nrdars

of the court, as such, Hule nyaﬁa 2044 A of the Railuasy |
Establishment Code is applicabla to him, by which, ha 1

is entitled for arrears of pay and allowances, It ia
also contended that the case o f petitioner is goua;afﬁ

by 'Payment of uages Act, 1936 and under this, ﬁhlf}“
Contd
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‘ the app;pumdnﬁéb;% & thg}_.__'_-'-‘-’ 'Itﬁa order n"'l’" ?'.IJ; set
s e LR
aside by the Additinnal MUﬁsi? an& ﬁhh patit&ﬁ' T was

fih -y ‘-i f
! rainstatad in aaruiﬁa apd giﬂhﬂ sarvica bangfitwg ﬁ=ﬁu;
| judgment uf the cnurt, there is no diractinn nﬁﬁﬁmﬁatﬂ,

(.f-_ S

payment of salary and allowances, and in thu absence

any such direction, payment of salary is regulated iﬁ*_J

accordance with applicable departmental rulas. His Fuﬁ% er
contention is that rules 2044 and 2044 A hawa been amend Qr%
from time to time by the Railuway Board, in exercide of £
the powers conferred under para 123 of the Railuay
Establishment Code ,VY0l,I and that instructions of the
Board have force of law under Art, 309 of the Constitution
/Ao far ss, non-gazetted employees are concerned, and the

petitioner is s Grade'C' ODriver and fully covered by

these instructions, The learned counsel referred to the
-~ }

instructions contaéined ! in Railuay Board's letters No, X
E (D & A)63 RG 5-36 dated 11.10,1963, No, E (D & & )56 ggﬁff}
6-12 dated 22,9,1961 and £ ( D & A ) 71 RG- 8 dated ;
30,3.,1972 , Thasa letters mention that employees, uhnsi? 3ﬁ
removal or dismissal has been set aside by courts an% ' ;?i

entitled for payment of arrears of salary and alluuancﬁ 1 I

on reinstatement subject to a2 parind of 1imitatiga up

.H' it
e el
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3 years. Thas pericdief 1imitﬂtiﬂnf h*;iia;Lff?L;; a

Oriver and this grade being a hig er ?iiﬁ is outsidae the
ambit of the 'Payment of Hagg; a@f: §*‘s’“ ¥ g
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sunpansion and Ea;w
that the order of fﬁﬂﬁﬁ*ﬁ\i&é‘l .:l?fﬁﬁ- PBQB sr-l*- "ﬁ’ﬁf‘ ”E‘ﬁ:ﬂ: ty
louer in rank to that of the appo f%tiﬁ% qpﬁip;:rﬂflw

violating Article 311(1) of the Cﬁnstituﬁﬁaé‘n‘

e

iil

that proper opportunity was ﬁdﬁ.ggﬁgnqﬁgg&hﬁ
plaintiff to explain his case before termination
violating Article 311(2) of the Constitution and was
vitiated by bias and favouritism. There is no |
direction as to the payment of arrears ﬁfiﬁﬁlgﬁi"

and alloyances. In such caaas, the applicaqu ggl
come into play. Reliance was placed by tﬁ?@&éﬁ%ﬁﬁi;f;?“;.
in Rule 2044-A (1) and 2044-A(3), ua-unuldhiﬁuﬁlﬁéﬁé
notice these rules and inatructinns/ciﬁﬁfﬁi%%é:T

iscsued from time to time on applicabiliﬁy;q&*ﬁﬁaw.‘. ;
e ' - iaiei |

Rule 2044=-A(1)

is reinstated uitnuu $
enquiry, the parind | [ _
be regularised ang P ﬂﬁmﬂg’mEﬁmﬁhﬂ?ﬁ?aﬁf

be paid pay and alli
the provisions of Eﬁ

>

to the directions, if

ik

(2) 'uh“i-“*
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of non-compliance with the requirements of
clause (2) of Article 311 of the Constitution,
and where he is not exonerated on merits, the
pay and allowances to be paid to the railway
servant for the period intervening betuween

the date of dismissal, removal or compulsory
retirement including the period of suspension
preceding such dismissal, remowval or compulsSory
retirement, as the case may be, and the date
of reinstatement shall be determined by the
competent authority and the said period shall
be regularised in accordance with the provisions
contained in sub rules (4), (5) and (7) of
Rule 2044(F.R.54),

(3) If the dismiESQl, removal or
compulsory retirement of a railway servant is
set aside by the court on the merits of the
case the period intervening between the date
of dismissal, removal or compulsory retirement

including the period of suspension preceding
such dismissal, removal or compulsory retirement,
as the case may be, and the date of reinstatement
shall be treated as duty for all purposes Ffor

the period, to which he would have been entitled
had he not been dismissed, removed or compulsory
retired or suspended prior to such dismissal,
removal or cumpuisnry retirement, as the case
may be.®

The Civil Court having declared the removal of the
employee to be null and void, he was reinstated. Rules
2044 and 2044-A deal with situstions of reinstatement,
Rule 2044 deals with cases of employees "“reinstated as
a@ result of appeal or revieu"; Rule 2044-A deals with
employees reinstated as a result of the order of

dismissal etc. being set aside by a Court of Law. Hence




portinna haud been made applinabla fnr arttﬁﬁéﬁ‘j;%J

purposes by Sub Rula'(2) of Rula 2044-&._
11, ‘Sub Rule (ﬂJ~bP Hula”ZBﬁdeﬂ"Iays ﬂﬁwn;fhh‘ “
broad proposition that nn reinstatement in znn&,guancel }f.

of courts order ths parind of absence must be nagulamfaad*;

and the railuway employee mus t be paid his salary and

tuo sub rules classify the cases in which order of

dismissal etc. is set aside by the Court.

2% Sub Rule(2) deals with a case uwhere the order

of dismissal etc. "is set aside by ths court solely on

the ground of non-compliance with the requirements of
clause (2) of Article 317 of the Constitution®. It must ;

be noted that this sub rule is confined to cases of e B

violation of clause (2) and not of clause (1) of Article
311 of the Constitution. |

-

.a‘_ﬁ E

13, Sub Rule (3) deals with cases which do not fall &
under sub rule (2); it speaks of cases in uhich_thgh;?{;t;é

order of dismissal etc. is set aside by the Eﬁﬁ#ﬁ'{ﬂf_g%.,:

“on the merits of the case®. Since all cases in ﬁﬁﬁﬁ*
dismissal etc. is set asida are to be dealt uith; iv on 24
view of sub rule (1) of Rule 2044-R, either imﬁqgn-aﬂ}ﬁ?.'{
with sub Rule (2) or sub Rule (3), and sﬂb Rqﬁfﬂgik”ff? 18

By == g’
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"an ex parte decree setting aside dismissal eto. ad
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of Article 311, and this class of ﬁﬁaasﬂgm ”r scribec
in Sub Rule (3) as “nn the merits of the qﬁ& mu’_“

grounds other than Article 311(2) will alaq»hg-ﬁanfﬁ:fé 
the merits of tﬁa case™., In particular, a dscrse {;;‘J
setting aside diamisaal etc. for violation of articla £ 1
311(1) or for mala fides or for no evidence is autaidhﬂ_,
sub rule (2) and tharafura falls in Sub Rule (3) of
Rule 2044-A., In this case, the removal order was

set aside for violation of Article 311(1) and for

reasons of bias and favouritism. The case tharafnrq

falls within Sub Rule(3) of Rule 2044-A.

14. The period between dismissal etc. and

_q-_ . .

reinstatement under Sub Rule (3) of Rule 2044-A "shall

be treated as duty for all purposes and he shall be

paid full pay and allowances for the period®.

15. The period of three years limitation under
Article 7 of the Limitation Act commences frnm the datéjf'

when the wages become due. In the case of an amplnyﬁﬁagi
whose dismissal has been set aside by a court of law ‘f
the wages become due when the Suit 3s decreed . Iﬁ ia:}éj
on that date that the relastionship of master and ali*uaf
is revived and all the back wages heanmg due in aylﬁu-ﬁﬁi

sum. The servant can file a Suit at g;;g tiimﬁs : h ‘{‘u

a'ﬂ;!. -'-.' r4 LLLLLL
case tha Suit was decreed on 13 %@*;f

petition was filed on 7-10.30

T g i .t ol i




cases where an employee is dismissed or
removed from service and is reinstated

either by the appointing authority or by

virtue of the order of dismissal or removal ;}

- being set aside by a civil court, the starting
- point of limitation would be not the date of
the order of dismissal or removal but the
date when the right actually accrues, that is
to say, the date of the reinstatement, by the
appointing authority where no suit is filed
or the date of the decree where a suit is
filed and decreed.®

16 We may mention that the Supreme Court reiterated

the same view taken in the case of State of Madhya Pradesh

Versus 3tate of Maharashtre 1977 SC 1466. The employes
therefore was entitled to full Pay & Allowances for
the entire period from the date of removal to the date

of reinstatement.

195 The defendants' CEEE'29 that Pay & Allowances
could be given only for three years is a result of
confusion flouwing from a number of clarifications given
by the Railuvay Board from time to time. In the written
statement reliance is placed on the Railuway Board's
circular dated 5.5.1972 (PS No.5642) which in turn refers
to Railuway Board letter dated 30.3.72 uhiéh again refers
to a letter dated 22.9.61 as amended by letter dated

11.10.63 and so an the chain goes doun to the letter

dated 27131531 REilUEy Board's letter datad 27;3:53 Eaid'ﬂi
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that where reinstatement is made on account af Courts
declaration of dismissal etc. being null and ﬁnid,
payment of salary and allowances should be decided

in accordance with the Rule 2044. It is not clear
whether Rule 2044-A had been inserted by them or not;
but the Railway Board's letter dated 22.9.61 noticed
that the judicigl decisions were that Rule deﬁ did

not apply to such cases and therefore the Reilway Board
recons idered the matter. On such reconsideration the
Board decided that Rule 2044 applies to cases uwhere
dismissal etc. is held by a court of law or by the
appalléta or reviewing authority to be illegal for
failure to follow Article 311 and pasyment of wages

and treatment of the intervening periocd as duty for

all purposes is automatic and compulsory. This was
houever made subject to two provisos. Proviso (a)
said that arrears were to be paid subject to the lau

of limitation and the period of limitation was mentioned
to be three years backward from the date of institution
of the Suit if a suit is filed and if no suit is filed
the period would be that prior to the date of the
sanction by the competent authority. This was modified
by Railway Board's letter dated 11.10.63 to the effect
that the arrears would be paid for three years period
immadiétaly preceding the date of the judgement of

the court or the order of the appellate or reviewing
authority aon the ground that Article 311 of the

Constitution had not been followed.

18« Railway Board's circular dated 5.5.72

mentioned in the wyritten statement says that copy of

e N e ——
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Baard'a letter ﬂd%ad 2?'9.&1 gﬁ?anrga ﬁn,ﬁbﬂ:,mﬁali

amended by the letter datad 11.10.63 and says ﬁhqgw,
el _
in terms of thnaa letters in caaﬂs of reinstatemegihjg;'j

ground of removel atc. baing held by a caurﬁ\gf Lau

L ¥
-

T,
&

or by the appellate or revieuwing authnrity tu haua wiaﬁ
%
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mada without following the procedure naquirad undan_f

% { !
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Article 311 of the Constitution, payment of Full pay %iu. g

ERE

and allouances for the intervening period is.aubdact S

to the lauw of limitation, %i,e. for a period of thnua"-u~ﬂ
years immediately preceding the date of the judgement '
of the court of law etc®, and then explains that this .-;ﬁp

decision does not apply to employees to whom the Payment

-
- l‘ .
e -

of Wages Act applies. The guestion whether or not‘§h§33;-

-

Payment of Wages Act applies to the deceased amplngafv¥'

B
Amin Uddin is in controversy in this case. Reﬂmg==aﬂ

to the plaintiff it applies. According to the Eeiﬁ-ag _ d‘gﬁj*

Act does not apply, the plaintiff&.&EnJ-g'
arrears of pay and allowances ﬁﬂg‘t

the date of removal to the dgt‘raj ’.';?"
I.-r' r -.

19, As indicated by*U~~;i§f*iqiﬂwrd

o N

respondents is a result of nﬁﬁﬁ“‘ﬁftgﬁﬁ*%:i

.t

by the Railway Board from ﬁi«;@‘ ﬁ g,%firq . ' nimj spate
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example of the Railway Administrations causing
confusion on plain and simple issues leading to huge
litigation between the Railuway employees and the Railway
Administiration which is almost 40 to 50% of the entire
institution before the Central Administrative Tribunals.
OUne could only wish that Railuay Administration confine
themselves to the rules and let the competent authorities
make independent judgement with liability to be pulled

up for patent faults. Experience shows that the
authorities evade issues by inviting clarifications

from superior officers up the ladder upto the Railuay
Board which may take months before the issue could be
sorted out at the concerned level and in the meantime
both the employee and the Administration suffer. The
matter before us is quite plain but complicated Ey the

80 called clarifications.

20, In the result, the Suit is decresd in part
and the_deFendants are directed to pay full pay and
allowances of the deceased employee Amin Uddin to the.
heirs and legal re.::rasentatiuaé namely the present applicants
For the entire period from 16.8.69(the date of removal
from the service) to 10.7.79(the date of reinstatement

o less the amounts already paid,if any,to the deceas ed,
as Oriver grade 'C')/uith interest at the rate of 10%

per annum simple from 13,2.79(the date of the Civil Court
decree) uwithin a period of six months. from the date of
receipt of a copy of this judgement. Parties shall bear
their costs of the present Suit., A copy of this judgement

Shall also be sent to the Chairman of the Rail way Board
/-n.

for information, f | q&,
- rqr '
Mefber ( Vice Chaitfhan
Dated the 25"  mMarch, 1991,

-

RKM /N.U.
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