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Union of India and others cceee S Respondents

Conrnected With

Registration T .A, No. 249 '0f 1987
(Wit Petition No, 5168 of 1982)

ori Sobaran Singh and others <ses ss s e -;;.prliﬂfﬂtﬂ,
Petitioners .

Versus

The Divisicnal Superintendent
Northern Railway and others .... oo oo esesfiespondents

AND

Registration ].A. No. 250 of 1987
(Urit Petion 10395 of 1978)

Ved Nath and octhers eseee esens scaoee Fetit foaners-~
| Applicante .
Vercus
Union of India =2nd D‘thErS cese es e ---..Raﬂpnndar_\ts
And

Registration T.A. No, 251 of 1937
(Urit Petition No., 11613 of 1965)

Rﬂjﬂﬂ KEPDDI' s TEER YRR esos e Rpplicant-
: Fetitioner.

VVersus

Union of India and others ..<e¢. sees e Respondents .

Hon, Mr, Justice U.C. Srivastava, V.C.
Hon'bl Mr. K., Obayya, Member (a)

(By Hon. Mr, Justice U.C.5rivastava,V.C.)

In all these 4 cases which have been buncthed tugsthef
in two cases the ddi:pﬁta is regarding seniority betueen
promotees interse wh ch was not subject matter of earlier
litigation the third one is allan on tﬁa seme 1 ines .t.hr.'mgh

relief clzimed i3 diffusrent and seniority has been claimed
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on the basis of combined seniority 1ist and -araﬂay !f.~

training but issuence of appointment leter than
respondents to the said cese. The fourth one is s? a

direct recruits.

In T.A. No. 249 of 1987, (Sobran Singh and others
Ua. Union of India and others)., The applicants of this

appliqaﬁinnm.uare working as Fireman Grade-B and C and the

private respondents uere departmentally promoted
cﬁﬁdidataﬁ, sglected in the year 1965. lhese L
applicants claim to have who reteived training

earlier but posting subsequent to posting of
respondentf to the case have claimed seniwrity agairf;ﬁt
35 respondents on the basis of combind seniority list
of firemen Grade-B and C, as would be apparent from
paras 14 and 15 of the T.A. No. 249 of 1987 . They have
also prayed that these private respondents be not
promoted to Driver Grade#B in the pay scale of R AZ25-
650 on the basis of seniority list of 1980. In TA.
No, 250 of‘r 1987, (Ved Nath and others Vs. Union of
Indie and others), the applicants, 121 in numbers,

as yell as the respondents 35 in numbers, joined as
cleaners in Transporation (power) department on-the
aﬁaratinn s ide. Thqyuara'promntad to the post nF‘
Firemen-B and they were working, as such, in the year
1965. The 35 respondents of the said application
fecaiuad the training of Assistant Oriver bafura the
applicanté. The applicants and these 35 -respondants
were workingwfiremen-B and some were working as
Firemen-C uﬁan they volunteered and uere deputed

to the post of Assistant Oriver. According to
applicants they haua to maintain their seniority in
the respective grada of firemen-B and C and nnq the

bas'is of seniority, who uere appninted as Assistant

Drivers from the post of Firemsn Grade-C and thepuhen”
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their number came on the basis seniority in Grade-C

were given promotion and ssniority in the Grade-B

and from grade-B to the post of shunters. The dispute

88688 in this cese is between promotecs interse and
direct recruits are not invloved in this case. In
T Ao 248 of 1979 (Sant Raj and others VUs. Union of
Indiea and others). The epplication was filed by

departmentally recruited candidates who hzve been

unrking as Assistant Drivergsince 1965. According to

them inspite of the judgments given by this Hon'ble
court, '": reiluay administration iz maintaining a
combin@dseniority 1ist of firemen Grade-B and C and
directed that the applicants who uere taken from
steam side cannot get promotion in electric side
unless they go back to steam side and take training
as Shuter in steamside and other courses prescribed
for promotion in steam side. They have praysd for

maintaining the seniority between applicants and

respondents as shown in seniority list of 1973. 1In

T.AR. No, 251 of 1987 (Rajan Kapoor Vs, Unicn of India

and others). The applicant is a direct recruite and

was selected through the Railuay Service Commission

in the year 1963 and tharaaftef was given extensive

training and the private respondents 7 to 17 were
Q#F“ training for five weeks and they were asked
¥

to work temporarily as Assistant Driverg in the

Electric TeBegion » @nd the epplicant efter training

wes given regular charge. According to him, the

respondents worked in officiating capacity and when
he and others were selected and gettiny training at
Asgansol and as such, they can not claim benefit in

fixing the seniority, with the :prlicamt anc the

respondents should be given.
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Prior to this electrification promotion to tﬂfﬁpnat
of Oriver Grade-C from Shuhnter Grade-A and shunter Grade-8

was in the retio of 2:1 against 3 vacancies of Driver Grade-C

2 Shunter Grade one and one shunter Grade-B though the
strength of shunter Grade-A and fireman Grade-A yas much
less to that of fireman Grade-B and Shunter Grade-B, The

Grede of Driver Grade-B was 210-380/A3/245-640/R5S and that

-

of Driver Grade-A Rs. 325-425/A3/550-700/:A3 Oriver Erada;%r f?{a
was slection post for Oriver Grade-C and thereafter Oriver
Grade-A yhich too was selection post. Evenafter introduction
of electric traction the same channegl yas Fﬁlluuad and step
staff broughfon electric traction after qualifying an

convers ion course according to their interse seniority on

the steam side, 1In cases where vacancies on electric
traction became hesvy and qualified persons in the channel

of promotion in eligible categories were not available
qualified persons from loybr categories were drafted &s

" exemption to the aforesaid channel of promotion and put as

electic Shunters/electric drivers to meet heavy requirement.

After theelectification of track and intioduction

of electric engines Railway administration decided to p

f
recruitg persdapjel through the Railway Service Comnission

end this is how direct entry of Fireman Grade-A was made.,

traini
After necassarﬁéthayngoined the posts and for all purposesg

were ass igned seniority in Fireman Grade-A (28 persons
referred to earlier). As demand was increasing and process
of selection was to take time applicationsuere called for
from the working Fireman Grades A and B from steam side

who fulfilled the requisite qualificetion and volunteered

to go for conversion course. The Fireman Grade-B (Stgm Side) |

[y =

who were found suitable for conversion course joined e Pm %

Assistant Driver (electic) on ad-hoc basis. There uas thus | ]

f

ey -

&
a change of designation for such promotees comging from th§

category of Fireman Grade-B, These Fireman Grade-B as [

g s
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Fer decision of the administration had to retain their

interse seniority as Fireman Grade-B for further hromotion

"r— T s e

Vis-a-vis other Fireman Grade~R who stayed where they were
and did not opt for conversion course.The very same seniority
was meintainad even though this conversion process

Was a continuous’process, Initially the above mentiored 53 |

Persons (referred to earlier/ joined conversion course from

steam side to elactric side, After the appointment referred
to sbove spate of litigations stdfted between 'promotees
viz those who were already working on other side in the
Railway andg the direct recruits selecte- by Railway Service
Commission, A suit No. 843 of 1966 (Punnu lal and others )
was filed in the court of Munsif, Allahabag Which was
dacreed and the defendants of §uit wére restrained €fronm
sendiﬁg back the plaintiff to the steamsids as firemen
and were directed to Pay to the plaintiff the salary,
dr=aness allowance, hous%???iowénce, night allowance,

, city allowance ang extra duty allowance pPayable to the
Assistant Drivers (Slectric) after deducting the amount

< already paid to them, Thereafter, da writ petition
was filed by one B.B, Ghose (W.P, No. 296C of 1967). The
petitiéners to the said.writ P2tition wa¥efiremen Grade B
and were not selectad by selection committee, The .
petition was dismissed and it was held that the post
of Assistant Drivers Electric was a naw post and
petitionzrs had no right for selection, The Third
writ petition No. 1235 of 1963 was file'y by Dakkhi 131
and others who were the departmentally selected candidates
and prayad that they may be treated as Assistant DriverL
(Zlectric) and be declared senior to the directly
recruited Assistant Drivers (ElectricalJ selacted by

o/ Railway Service Commission., hThe said petition was

allowad on 7.5.,1969, and the respondents were directed
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to treat the petitioners as holdina the post of Assistant
Drivers (Electrical w.e.f. June, 1965 and to pay them
salary and allowances to fix their seniority on that basis.

Special appeal acainst the said judament was partly allowed

by the Division Bench vide judgment dated 1C.9.1570,

only that part of the order of the learned single judge .
Yo
which directed appellants to determine the seniority i"

Oof respondents on the basis of their appointment in June,
1965 was set aside EE& rest of the judgment was maintained, | p
Qb? §37§§2g5 filed by S K. Sharma and others who were | f%ir.
&jiectly recruited Assistant Driver(nlectrica%J Theyf ) ;.1 i
claimed pyeference in appointment to the post of | '

;lectrlcal Drivers and promotion as Driver Grade-C

directly without undergoing any training of the shunter.
Thereafter a writ petition no 4868 of 1971 was filed by
Rochhal Das and others praying that they are entitled to

A S ——
P e e g T =

be treated as senior to the directly recruited Assistant

Drivers Electrical and can not be reverted as Firemen ﬂi '

&
Grade B and C, The petition was allowed on 21.8.1974 J {
and the order of reverfion of the applicant was quashed ( ;g
and the respondents ( Union 6f India and others) were dﬁr&ctdd f
'bmdttéatrthpmndanseniobnmbgaﬁnsintuisadddgmhntza speeial
Appeal No, 278 of 1974 was filed by Sri Hoshiyar Singh
who was direct recruit but the same was dismissed and the

special leave petition filed by the same petitioner was | ';;

also dismissed in the year 1989. It was thereafter Sri | ;
S.K. Bose and others (departmentally selected capdidates) also | |

filed 3 writ petition No, 343 of 1972 which was alloved
by the Division Bench on 20,7,1977 in view of the judgment

given by the Division Bench in the Rochhal Das case (supra). ;[
In this case, the court has held that a new cadre of 72

! posts of Assistant Drivers ( Electrical) were created in

: electric side by transferring those posts from steam
COfﬁ.d #q-tq -

- "



side in scele of Rs, 125-15% and that the respondent Nog,

6 to 41 were selected for the post of Assistent Drivers

(Electrical) and after training they were appointed as such

from june, 1965 and that firemen Grade B and C who werc

selected and aprointed as Assistant Drivers (Electrical) werc

absorbed in the electric side as Assistant Orivers (Llectrical) |

and that the Assistant Drivere (Elactrical) vere trested at :|H
par with firemen Grade-A, and that the diresct recruits fll
selected in 1965-66 were gunior to the departmentally u}}
seleccted candidates i,e. respondent Nos, 6.£o 41, An S°*L.P. ;fé
against the said judoment was dismissed and the Special Leave
Petition which was filed by the direct recruits before the
Hon'ble Supreme Corut toc Was dismissed as withdraun on

)
17.12,1977,

i T p——

2, Thus, from these§casea it uvas established that as a
resblt of electrification 72 posts of Assistant Drivers
(Electrical) uti@craltad in elsctric side by transferring the gk 13
posts from sta;m side in the scale of Ra.125-155 and that some |
of the persons working in the steem side were selected for the
post of Assistant Oriverg (Electrical) and after training they
were appointed as such in the month of Juns, 1965, The firemen
Grade=B and C who were selected and appointed as Assistant o
Driver (Electrical) were absorbed in the electric side as t

Aesistant Driver (Electrical) end the Assistant Driver

(Electrical) were treated at par with firemen Grade=-A, and

the direct recruits who were sslectad in the year 1965-66

were junior to the depertmentally selected candidates,

Wﬁu‘; -
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The directions given in the said Judgment were given effect tn.ndcnrding
to the Railway Administration it was found that quite a good number of
people after passing initial stage eonversion course on the electric traction
heve failed in higher promotional eonversibn couree on the electric tracticn
were therefope sent for higher promotional course on the steam side accnrdi;g

to combined senioritysThus on failure amfeidare on electric aida)ard’cagid

[ ¥
s

bave soucht his advancement on steam side and vice versa, normally first

promotion is allowed on the steam side and this process continues upto

A

highest level of class~III category that is Driver Grade-A special, 1In view

of this promotion policy which was being followed Assistant Driver Grade-C
either on steam side or in the¢lectric side after qualifying the prescribed

promotional course as Shunter Crade-B with Steam/Electric and thereafter, in

his turn of seniority has to qualify for the post of Driver Grade-C (steam—

side) and then conwversion course in the elsetric for Grade-C driver post., The {1

grade and allowance of Assistant Driver (Electric) Firemen Grade-A, Shunter I8
: ; : |48
(Steam) and Shunter (Elsetric) Driver-C (Steam/Elacgric, Driver—B (stﬁh and

electic and Diesel) is the same., The Fireman Grade-A requirad tutalf S years ;;

: , s 2 1
9 months for reaching upto the Driver Grade-C Ehat is 2 years treining as
Fireman Grade-A, 3 years Foot plate Training as Fi#amﬂn 'A' and thepy a - |
mnnth% ser-vice as shunter Grade-=-A while nas;atamt Oriver (Elecctrical) required

only 3 years training period for reaching upto the stage of Oriver 'C', This

may be because of their earlier training and experiance, ;

.
T
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6. Some of the PEr=sonsy who are parties tg these gpplitations,

were not parties to the litigation mentioned earlier but Pinality was
O attached to these judgement s not only because SeL+P. apainst some of

thee wos diemissed o- the same were not challenged after decisi

by DivEsion Bench, Railway

on

Administration being party to theec cases,

- the judgements were

binding on the Railway Adrinistration, The

judgerents were in the nature of ‘rem' and not ‘persunnw', and were

given for agaigst a particulap category and the dispute in all such

Cases was regarding seniority between classes Q::i— direct recruits

and promotees, It is no longer open for eny party to get it reopened

orf challenged the same as

has been sought to be done in T,A, No, 251

of 1987 Rajzn Kapoor Vs, Union of India an d others who has rather

¢hanged the chain of the judgement, After creation of this category

of Asgistant Dpivers Electric an~d aftep alectrificatinn, no

amendment in the Railway Establishment Fanual was made and the

post of Acsistant Orivers(Electric) does not find place thersin,

Although, so far as the rules regarding 302,303 and 304 etc. are

concerned, they are intact so far as the seniority is concerned. So

Par as this categorp is concerned, no provision in the Reiluwsy

Establishment Manual by way of amendment wss made, may be,that

till then it was Considered to be a category of drivers not

separate from the existing category but carved out of the

same and given a little differenks nomenclature because of

nailwa Y

the electrification, It appears that as the rules contained in the/
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Establishment M anual were silent in Certain respect, The

General Manager has, issued 8 letter dated 6.1,1971 which

hae also been challenced in some of thecse applications on
the ground that the rules conta2ined iIn the Raibway Establishment

Manual being statutory and the General Manager has no

LY

-

r—

e e +o —issue any order, may be under the authority of

the Railway Board, which m2y result ip cha2nging the rules

itsel_f or the channell ®f promotion provided in the Railway
Establishment Manual . In the sald letter gated 6.1.1971,

in reference to the R=idlway Board’s letter dated 19.4.1980
finds place. The Raiillway Boards in fhisletter has directed
that the seniority (off steam side &nd clectric side will be
maintained seperately )but in the Gencrzl wanager's letter,
jt has been stated #e@t for some LTinsg, -enjority list
will be combined, ~ It ££€TE thet 2l4hough e2ch side was to
maintain its seniomityy list but Tor <rzrsitory period,

the seniority of tiiestthree sides wiar <5 rzmoin combined,

Their future promoitior: . 2s to b2 grv-ra? 5y the normel ‘- _

rules and in the mnor =l channel for o-oz~tion presented .

by General Managex/Mar .o T Railwes wWe'Delni Jetter Now

755-E (Electric) Adtecd 17.12.197C, ihe =enicrity is to be

reckoned accordinaptos the fubstineiue veiician and not or :_H.
the basis of passdings ©1© vromotiessl sses provided that ,:: N
the examination im be ‘7. DOEESd within 3 y=ar of the i'
of the first fourryed . . "2 SLEIY aveqing ¢ prom g ,:
fost after the Mdmit « (hree verenllpe lac Bt ;E
to the Jjunior mast £L who hégy almagy - acged | Lo : I
the course. Subsequer ; 1t way fhurd ewy i 4
the period of @fesel: 1.0 “nl diems ¥ sur ;

staff was to berabs . firct e oy

-
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No.755-E (Elect) provided that the seniority of Steam Diesel, ® .

Electric Loco running staff will remain combined as already
decided by office letter dated 15.11.,1965 and 1°.4.1966.
Their confirmation shall also be made against available
Permanent vacancies on the basis of their combined seniority
provided they are eligible for the same., Vide letter dated
13.10,197C No, 803-E/2307 (Elect) by which chart: was
prepared and entitled as 'Standardisation of Practice of 35
KV Electric Traction' the natter of determining seniority
which was thereafter decided on that basis was provided.

Para-5 of the said letter reads as follows:

"The method of determining seniority of directly recruited

driver ,Assistant (Electrict) vis-a-vis other driver Assistanf

(Electrict) who were earlier firemen under examination
and you would be advised in about 3 months time. In the
meantime, such of the Driver Assistant (Electric) who have
been working as such from a period earlier than the
complétion of the training by the directly recruited
driver should be sent for promotional courtpono P.E,L, for
Electric Shunter.

In the General Manager's letter df+tHe year 1971, it has

been stated that for soﬁe time seniority.list 9111 remain
combined, The General Manager's letter of the year 1971

oﬁly supplemented the rules by filling in the gap and did nat

e
run contra to the provisions of contained in the manual. It

was 1in the nature of :aMécttive instpoétionfor transitory
period, 'I‘he executive instructions can alwayslziupplementod
though not supplemented the statutory rules. In the instant
case as provisi;;s for transitory period was to be made,
these rules were supplemented in order to cérry out the
purpose of electrification and the purposes for which the

posts were created.




Eastern Railway for promotion to the post of Shunter and

-] -

7 The main cuestion that arises for consideration

in thic case is as to whether after this electrification and

creation of the posts of Assistant Drivers (Electrict), a

new cadre of Assistant Drivers came into existence or the
cadre was the same till it was not made the seperate cadnir
in view of the fact that a combined seniority was maintained.

1 )
Fundamental Rule-c(4) defines the word ‘cadre' to mean strength |

of a service or part of a service sanctioned as a seperate

=

unit ( emphasis supplied). This indicates that sanctioning

. £ S
of a separate unit is a must for creatinon of & ceperate

cadre, C Pasw Vg, Sta of B AIR 1938
SC, page 989, the Hon'ble Supreme Court relisd on the same Q8P

definition and held in service jurisprudence the term 'Cadre'

had a definite legal connotation, In the case of Janki Singh
and others Vs, Unjon of India and others, decided on

20.7.1979 by the Division Bench of the Allahabad High

Court in which a prayer was made to the effect that

the Railway authorities were directed to consider the
petitionergwho were employed as Assistant Drivers (Diesel)

Driver Grade-C in the diesel side, which was allowed. In
that case,ihéiEgsterhRaslway took the plea that the
promot ion oﬁ the side of electric traction was seperate

and independent from 2 units of the psteem and diesel
side which have a combined cadre for the purposes of

seniority. The court in the absence of temms and conditions
on which the petitioners to the said petition were

selected and taking the view that rules provide after 18
mohths working a person shall be deemed to have been
confirmed , So the petitioners were confirmed as driver

Assistant in the diesel side and that they were absorbed
on that side rejecting the plea of Railway Administration
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to the contrary in the absence of tarms and conditione of the appointment.

; It is in these circumstances without dealing with the question of cadre,

the Bench held that they are to be promoted on diesel side end not to

the post of Shunter in the steam side, In the case of Rama Kant

= Chaturvedi Vs, Divisional Superintendent, Norther Railway, A,I,R, 1911
.

SC35] it was obscrved that dieselation of the Raileay Transport, the
matriculate Firemen Grade-C on steam side after completion that any one

appointed as Assistant Driver (Diseel side) on officiating basis,

-

subsequently long after the said appointment on relaxation on minimum

education qualification non-matriculate fireman—-A and B were akso ao
appointed that fireman grade~C were reverted back to the steam side in

order to benefitted thes fireman A and B, It was further observed

that the fdreman-C who were drafted in diesel unit earlier would not
loose the benefit of fireman-B while serving in diesel side merely ‘'

because others were eenior to them on the steam side. Thus, they

could not be reverted while their juniors in the diesed side were
seniors in the steam side, and retained the seniority on the steam

side, because they were appointed on the diesel side on different

dates, Further the diesel side running staff were consltuted a separate

unit distict from the electric side and the recruitment and avenuas

of promotions are also different. The said decision was passed

on the dhnaral Managert's letter 25, 8. 1965 which provided,that |
subsequent ly
"as a result of communication seniority there may be cases of some persons :

il

.
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i juniors to others may be officiating in higher grades, such

junior persons will not be reverted to the groﬁp of persons
senior to them, The senior persons will be considered for

. promotion inv higher grade against future vacancies subject
to their fulfilling any of the condition that might have
been or might be laid down. The Railway Establishmert Manual
‘which has got statutory force is silent so far as the
seniority of the driver of the Electfical Side is comcerned..
The General Manager's letter of 1971 only - supp leme nted

the rule by filldng in gaps and did not run contra to
Railway circular. In was in the nature of Execut ive

Instruction for transitory period #n forfgivihg effécthto

a particular scheme. The Executive Instruct ions supplement
though not supplent the statutory rules and in this case,
the General Manager's letter only supplement the rules

and da not supplent it in as much as it only provided for
the transitory period what is not énvdtegdin the said rules.
The said letter of the General Manager was taken note n'af‘r\lr
in some of the writ petitions referred to above but it |
appears that itsiapplicability or validity was rather (in
accepted position as the same was not disputed.

8% In the Writ Petition filed by S.K. Sharma and
others ( Vi.P., No,1367 of 1971) decided on 12.4.1974

referred to earlier which was decided by Justice C.S.P.
Singh. In which it was held that no seperate cadre for

B —

the Electric side was created. It was observed, " The mere
fact that the Railway the Trade notice invited application ;
for the appointment to the post of Assistant Driver (Elect) ;

}
i
was not sufficient tc create the categorisation contended for. ;

The fact that duties on the Electric side are different from

i

Cobtd ...15/9
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@R those employed on the diesel and steam side also
does not create a seperate cadre of employees on the
electric side. A particular dadre in @ service of an
employee can be created only by special contract or

statutory enactment or orders., It is further undisputed that

.

the Railway had been conducting training courses for emp loyees

el i

on the steam side in order that they might became conversant G

with working on the electrical side, and thig was being

.

done much before the petitioners were recruited. This

ey e e

conduct on the part of respondents gives a clear indication 51

of the fact that respondents were treating all employees

whether on the steam, diesel or electric side constituting ’

one unit." The said judgment was affirmed by the Division

Bench but for minor variation on different point and thereby
finality.

attained/. It may be noted here that some of these persons

were not party to the earlier petitions. But as observed

earlier, the judgment which were given in those petitions in

respect of the particular questions raised were rather

judgment in'rem'and not in'personam'.

—

The stand of the Railway Administration in this behalf
is not very clear and consistent. In T.A. No, 248 oé 1687 :
(Sant Raj and others) apart from pleading that seniority i
of of steam.and electric traction persons right from top
to bottom in Class-III and IV categories will be on a

combined basis . It was specifically pleaded that there

was and there is no seperate cadre on electric side, T
In T.A. No, 249 of 1987 ( Shobram Singh and others )
practically the same pleas were taken, But in TaA . No'. 250

of 1987 (Ved Nath armd others) it was pleaded that even priorto®

{
1973 there were three different cadres of Shunters viz _)

Shunters Grade-A7B and C respectively . The Assistant

I

Contd . . A6

R R DT C Miems e s, Y 't '

o - . S Ll
; - \ ' : : et o [ s - - r——— . i
; LY ¥ i =L g | =
. = - - 5
B R T T R P S SR Y [ -— e - T T ——— T I — e T s e e [ T— A 5.
J g oF r i — - A

&L |_. i 1) j 4 i



~

~ ] Sy

Drivers (Electric) '28 in numbers whoss promotional channel
was different belonged to a seperate cadre and were not
required to undergo any further training. After completion of
training, they seﬂQq&qall their relations with Fireman . |
Grade-A,B and C o;dsteam side and were declared senior to
directly recruited Assistant Drivers ’in 1966. They

were promoted as clectric Shunter from-lgéa and Driver }
Grad=-C from 1973. There were thus, two different cadres |
oneon the steam side and the other on the Electfic Sije.

In T.A. No, 251 of 1987 ( Rajan Kapoor ) it has been
5pe¢ifically pleaded by Railway Administration in its

reply dated 20.4.1988:j?g; seperate cadre of electric

running staff was constituted . These directly recruited

Assistant Electric Drivers were not to be promoted to the
post of Driver Grade-C._Thefq’future promotion was to be ~:_i
governed by the normal rules and in the normal channel of | :
promotion prescribed by Gene'r-al Manager, Railwa‘;zohlaeﬁd > |

Delhi letter dated 17.12.1990 i.e. on the basis of combined ﬁ

v

seniority of Steam/Diesel /Electric running staff. , 1
As has been observed earlier that in view of the observations :
made in these cases, referred to above it has stood dedided
that there was one cadre till then. May be during this
transitional period, and as such, during the relevant period, F'w
there was one cadre and not the electrict cadre was a seperate w
cadre, kB
9. There is no denial of the fact that no statutory 1!5
amendment or any order by the competent authority till then 'ufé
was made for making the Assistant Drivers (Elect) a sperate cad ﬂ;
and that it has not been stated any where that the same was '

sanctioned as a seperate unit, and even if some of the Asstt.
Driver (Elsctrical) were pppointed directly but the maintainddg |l
of @ combined list and the interchangibility also ewven

i}

-

if the same was not done ani the absence of anyother NS
for creating a sepsra te unit clearly indicates that eadzs
cadre continued to be ore. 7

It will be appropriate to take =11 these 4 cases seperately,
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10, The applicants to T.A.{o. 248 ot 1087( Sant Raj

and others Vs, Union of India and others). The appiicants,

28 in numbers who have not impleaded any private respondents
have claimed promotion as Electric Driver -Grade-C from

a date anteriort the promotion of direct recruits appointed
in 1966 and that they may be paid wages, allowances etc
availahle to the post of Assistant Electric Driver, Electric
Shunter and Electric Driver Grade-C., Theso applicants are
firemen Firemen Grade-B and C in Electric lLocomotivec.

They along with others offered their candidature in pursuance
of Railway Board's circular and were selected and appointed ;{
in May/June 1965 As Assistant Electric Driver and sent for :
training to Asansolivide Railway Board's letter dated ;
13,10.1970 after 3 years of foot plate working . Assistant }
Drivers is to be promoted as Electric Shunter before which he
has to pass P 2 training course , who is promoted as Electric f
Driver Grade-C after 3 years foot place experience of Electric ‘
locos. From fireman's side before promotion to shunter

of steam side as indicated earlier are has to pass a course i
known as P17 for handling Setam Locomotives at§Uhandausi. After E
promotion to the pdst of steam shunter grade-B, promotion to ~ -
Driver Grade-C is made and so on. These applicants were

sent to L-'hr:tru:lalm*..’m for training but were not allowed to join '
b 'y principal ek the ground that they are to take training Q;
on electrical side at Kanpur. Thels} entire premige of claim is 1?
.that there were three cadres having seperate seniority which |

l
we have also rejected. Their reliance is on justice Singh's

i
I
L

decision(Supra) which we have already considered. It was a case

under Sastern Railway, the circulars issued bv it have not

been placed on the record. It aprears that in that case
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there was a combinéd cadre of two sides and those who
were on diesel side had already been obserbad as has been
observed in the said judgment, It is not known as promotion
on electric side was seperate that is why a sererate cadre
was created or accepted and ingr@dients w-ich make a Lm;.?'&"
a seperate 'cadre' i_q_gludfhg'_—c‘iéclaration had been made. In GGHP
Northern Railway till them thers was no separation and there
~was a""ébmf:;ined se;niprity Bist of all tho three sides and the.
same was being acted upon. The r< =on §.: it; as explained by
Railway was with a view t® accomodate =urr’es staft from
steam traction, ensufe promotion o ' :sfui persons
both on steam and electric tractic n  &3<her of the
tractions and to keep pariity in <'- °f promotion of
both the traction of rumaiing sia® . ““ondents have
pointed out that the appliicant: ~-icant Nos, 26 and E
24 have also been promotted! <o ° ~rciver Grade-C, |
These 2 persons have noif beo - =2y have mot
prescribed |
qualified their/promotitana @ . ‘zants have
been assigned seniority as - s %90 bece;use ch_én’nel
Y~ .. of prbmo{ibn for Ste;am 2n% .~ 1is a combined
and they have to qualifiy i - o .2 for ‘higher
grade post and first have =ztion and
thereafter to electric tfire : .yirg in the
conversion course i.e. ¥l7 ‘2fi » PE=2 ¢
The view regarding comm@n s -tad S niorit : ‘
§ list having been taken: by licar [
they could be reqguired: or s e’ t ;
side only 1ike those who s |
side as Assistént Drivers |
junior to them.ﬂ The re:wspor o |
W on passing these Quadifiis: |
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t0 higher grade they shall be consldered for assignment of

their seniority vis-avis directly recruited driver Assistants

in the light of Judgment of the Hon'ple High Court, The

applicants have thus failed to make out any case for

interference ang the application jis dismissed,

NI In Rajan Kappor's case (TA. No, 251 of 1987) , the

applicant is a direct recruit having been selected in

Pu'suance of Railway Service Commission advertisement in

which prospects of promotion were mentioned as C

A grade driver, (It dig not” say that the prospects for

promotion to Driver Grade-C will be without being promoted

to the prescribegd promotional post of Shunter which is followed

by the next promotional post of viz Driver Grade~C). He

along with other§was sent for training for 1 yearE B ing

new entrands. The respondents 7 to 17 with whom
seniority

he has claimed
"questioning the seniority list dated 1.10.1984

( two of whom viz réspondent S.K. Bose and respondent Sant

\ Raj are applicants in T.A. No. 248 of 1987 ) had all other

kinds of experience and gualifications on foot plate

working weame éxcept operating of electric locos who were

- amongst the fireman grade-B an3 C were given five morbhs

traihing and were appointed as Assistant Driver Eledtric

in 1965 before applicant and others after completion of

training could be -appointed as temporary post in term

of employment were promoted as a regular measure w,e.t.

28,6,1968, According to the applicants, the earlier appointment

one_
was stop gaps assertionﬁjrefuted by Railway Administration and

private respondents and was concluded in earlier litications
referred to above which the applicant has challenged. The
position appears to be that there

| being'combined seniority
U

list on transfer Of steam services to electric traction
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from time to time . Someof the Fireman Grade~B became

surplus as such junior most were reverted to Fireman Grade-C +
on account of vacancies on the Steam side. These fireman |
Grade=B and C wére repromoted inrarder of seniority

on the steam side and not that they are reverted +to D
accommodate® the persons of the applicants category.in -

view of G.M. (P)'s letter No, 8034E /2307 (elect ) dated
19.1,1971, the date of appointmeﬁt of applicant and similarly
placed other persons was the date of éctual appointment

and not the date on which they were sent for training. It

is to be noted that the question with reference to akove
letter has already been decided by +the High Court in i%s
earlier decision‘referred to above and being judgment in

rem is binding on the applicant éven if he was not party

to those cases, though other persons similarly placed were
parties to some of the cases. This question of seniority

with reference to nature of appointment and dating back of
appointment was held ‘in Dakhi lLal and others' case ( W.?:¢No.
1235 of 1968 and appe ared in Special Appeal), then in W S
filed by Rochal Das énd others (#.P. No, 4863 of 1971 and

in special appeal against this judgmeﬁt viz Hoshiar Singh and

oth&rs.TSpecial appeal No, 278 of 1974) followed in W.F. No, 343§

of 1972S5.K. Bose and others Vs. Union of India and others,
The Hon'ble Supreme Court in S.L.P. filed by Hoshiar Singh
and others ( Civil Appeal No, 1421 of 1975) observed ;" Since
we indicated clearlvy that the position of law held by the
High Court is correct ,caused for the appellant spught

- Jeave to withdraw this appzal since his only griewance

was that there was some error of fact which obviously in
this court we are not disposed of to investiagetior

interfere .eesessceccescans After this obsergation also,

|
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it is no longer open for the- applicants to challenge
the said judgment in which correct legal pasition was
laid down . In wview of what has been said above , the

application is dismissed.

12, Ig' T.A. No. 248 of 1987 (Sobran Singh and others)
filed by 88 Drivers Grade-C on the Eléctric Locomot ive
Side while T.A. No, 250 (Ved Nath and others) filed by 121
SBBunters in the grade of Rs, 290-400, a grade which cgme-

into existence after merger of all the 3 grades.:héf-Shunters in

1673 anq aad who like respondents 3 to 38 of T.A., No, 248 of
1987 viz 6 to 41 of T.A. No, 250 of 1987 ( sdme of whom are
applicants in T.A. No, 248 of 1987, Sant Raj and others)
started service as cleansrs in Transportation ( power)
department in the grade of Rs, 70-85 , the dispute 1is
regarding seniority between promotees interse which was not
subject matter of dispute in any of cases decided by High
Court and Supreme Court referred to above all of which
raised the question of seniori#y between the promotees and
direct recruits. In the seniority list of 1980, the private
respondents have been shown és senior to applicant which

was not the position in earlier list 'prEpared before the
judgment of the High Court referred to above. The applicants
in T.A. No, 248 of 1987 sti&ed working as drivers in 1962
bhut were not found QUalifieé'for training in 1965 and it
appears that as a result of relaxation of qualification, they
were considered qualified and were selected as trained as
Assiﬁtant Drivers Electric er-idiesel and were promoted in
Drivers Grada C in 1974-75, They continued to be fireman

Grade-£,B8, and C according to their seniority. The respondent
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Mos, 3 to 38 of the said T.A. ( 6nto 41 of T.A. No, 250 of 1987)

were selectad and appointed as Assistant Driver Electric in

1§ T e T

the year 1965 and were given scale of fireman Grade-A as was |
|

jone in the case ot others after their selection. They

were first trained as Drivers Grade=C on the Steam side

a+ Chandsuci and thereafter were trained as Drivers on D |

Slectrical side at Kanpur in 1978=79. They were given 5 !

!

weeks training in the yesr 1965 when they were appointed |
E—B

in lébﬁ. Till 1965 they too0 were working as Fireman Grad

and C at the steam locomotive side. But, whatever training

t' Drivers, the same Was

was received by me as Assistan
e

before the applicants to the <aid case and were also working

2e Fireman Grade-B and C when they toc volunteered for the

mzintained their seniority

post of Assistant Drivers. They

with respondents while working as Assistant Drivergand were give

e-B and from Grade-B to

promotion and seniority in grad
t of 1976, applicants

the post of Shunters. In the senioriiy lis
) of T-A. No, 25C of 1987 were shown higher g

(e xcept two
of Shunters than respondents 6 to 28°%

in the seniority 1list
In the saijlist ,applicants No. 05 to 121 and re spondent s/
They having

been promote respondents

29,30,31 and 39 were still continuing as fireman

i
Thus, all these persons were appointed as Shunters as and when i

vacancies occured in shunters cadre according to their 4
ceniority in which their ceniority position was the same g?
.,r
j

as in the seniority list of Fireman Grade=B. In 1the meantime,

respondents6,7,ll,14 to 29 and 32 to 40 who were fireman arade=

deputed to the post of Assistant

B and C prior to being
No. 343 of 1972 decided

Drivers filed the writ petition

on 20.7.1977,referred to above, ( S.K. Bose and others )to:
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which applicants were not pérties. The said petition

Was disposed of by a small judgment on the basis of
earlier judgment hqlding Promotees appointed in 1965

on adhoc basis to be :senior to direct recruits, It appears
that in order to give effect to the judgment and in

view of comntempt application. the Railway Administratlon
fixed their seniority over the direct recruits in Fireman
Grade-A with back date and giving them higher promotions
also as has been admittec by= them in their statement. It
is to be noticed that a person can be appointed as Fireman
if he has passed through the entrace examination*conducted
by the Railway Service Commission, The respondents, though
given the pay scale of fireman-A as was given to other
Assistant Drivers (Electric?) never appeared before
Public Service Commission or Passed any examination,

25% vacancies for Fireman Grade-A were filled from

Fireman-B and 75%?vacancies for Fireman Grade-A were filled

up through Railway Service Commission. The result of the
appointment of respondents as Fireman Grade-A was from

Re spondent Nos,6,7,9,10,11,12 to l?ﬁzgie appcinted

as Fireman Grade-C over and above the applicant Nos,

1 to 9,10 to 19, 20 to 26, 27 to 31 32 to 35, 36 to 38 and

39 to 41 who: claimed seniority over them. The notification
which has been under challenge, stated that the respondents

6 to 41 were assigned seniority in the category of Fireman

Grad-A and they were directed to officiate as Driver
Grade-C, Vide Circular dated 7.9.1978, issued by the
Divisional Superintendent Ot ficer, Allahabad whereby

the names of respondents MNos. 18,19,20,21,22,23,24,25,26,
27,28 and 34 have been approved for training to the post
of Drivers Grade-C and they were already underg&“?he said

f -
training at Zonal Railway Training School Chandausi.
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The respondent Nos, 29,30,31,37 and 32 are not Shunters
but still they have been directed to attend the Training
course on the basis of the seniority awarded to them

in Fireman Grade-~A, In the judgment referred to above,

the promotees were held senior to the Direct Recruits‘\gnd
in view of the fact that there was only one cadre as haé
been held by us and those who were working in the three
lines were CﬂdEmwtﬂ a part of the same cadfe and their
seniority could not be changed +taking them as members of
different cadre ,even then their promotions were made

from different lines and their pay scale were changed.
This fact has already been observed in T.A. No, 248 of 1987
(Sant Raj and others ws. Union of India and otherg), The
date of appointment to the post of Assistant Driver(Slectricd/
Diesel can not be taken for seniority in the Shunter Grade

because the seniority in that grade can only be on the

basis of seniority on the grade of FiremanB and C,

13. Accordingly, if noEjbut some of the applicants in

these applications were senior to the respondents and
on the basis of their seniority in combined cadre, accordingly,
these applications are allowed and the seniority list of -
the ?ear 1980+#hich was thus prepared against the rules

or against the factﬁal position deserves to be quashed, #
and the respondents are directed to prepare a fresh %
séniority list of the applicants and the respdndents .L
in both the cases within a period of 2 months from the 1
date of communication of this order and give the applicants, {
if not actual, but notional seniority w.e.f. the date
their juniors were promoted ard in view of their fresh
seniority position, they will also be entitled to their

promotions and seniority etc. These two applications eere |
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allowed in the above terms. No order as to co-ts,

TWA. No. 248 of 1987 ( Sant Raj and others v.

Unijon .
of India and others) and T.A. No,

250 of 1987 ( Rajan
Kapoor Vs. Union of and others) aré dismissed and T.A.

NO, 249 (Shobaram Singh and others Vs. Union of India
and others) and T.A. No, 250 of 1987(Ved Nath and others

Vs. Union of India and others) are allowed. This judgment

will be applicable to all these four cases and a copy

of this juydoment will be placed to each case,

e e
Memtopr \A ) - Vice=Chairman
D 3 Ju 1992
(n.u.)



