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THE CENTRAL ADMINISTRATIVE TRIBUNA
ALLAHABAD BENCH

Ttnt ND 241/87

¥

U.p. KhErE e e Hpﬂlicﬁﬁt
Vs,

Union of India & others Respondents

Hon, Mr. Justice U.C, Srivastava, V.C,

HQﬂi-ﬂil-&l-gDEEKEL-ﬂlﬂ&--———---—--—--

(By Hon. Mr Justice U.C.Srivastava, V.C.)

The applicant is a member of the subordinate
Accounts Serviee - Civil (Ordinary Branch) which has
been clssified as Centrar Civil Service - Class 182 (0, «
Ministerial-Non-Gazetted vide Rule 4(2) of the Indian
Audit and Accoun's Department (Subordinate Accounts ]
Service and Subordinate Railway Audit Service). Service {
Rule, 1974, He filed awrit petetion before High Court

which has been transferred to this Tribunal by operatian f

of law, in which he has prayed for quashing the order

passed by theAccountant General, U,P, dated 11.9.1984

placing the junior Section Officers XRXABXDXK PREBX VXS X

in the higher post of selection grade and also prayed (|

for issue of a writ of mandamus to the Accountant Ganerai{ }

for promoting the senior Seétion Officer in the scale of A

Rs, 775-1000 pay scale with retrospective effect fraom §
thgzgate 60 as to give them placement ‘hovusr - their junior
colleagues. He also prayed that the Accountant General

of the State may be restrained from making further

promotion of junior officers to the selection grade on

Y,

the basis of their havingcrossed 3/4 span in the

original grade-.
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2 After bifurcation of office of Accountant General
UePo wee ofs 1.3,1984 into Accounts and Audit Offices,
the applicant was posted under ths Account ant General
U.P.~I(AZE) as he was junior in service as S8ction

Of ficer compared to the seniors who were al located to
the Audit Offices. Agairst 29 posts of SBlection
Grade, the Accountant General vide office order dated
11.9.1984, appointed 23 Section Officers as Selection
Grade Section Officers in the scale of Rs, 775=35-880-
40-1000 on the con$ideration that they have crossed
3/4th span of the scale of pay of the ordinary grade
(Rs. 500-900) though the criteria adopted for the same
is not stated in the office order dated 11.9.1974., In
the said office DrdEF’ only gg%:criteria uggz;laid douq_
is 14 years of service or crossing of 3/4th span of ths
scale of pay of the ordinary grade (Rs. 500-900) for

promotion to selection grade in the Section Officers f

—

cadre. As only 23 Section Officers (who were junior

-
4_-'

in service to many of the Section Officers in the *

gradation list) had crossed 3/4th span of scale of

pay in the ‘ordinary grade of Rs, 500-900 on 1.3.1984 _
ha¥ebesan giuan this grade. The main plea of .the applicantﬁ
that although the junior Section Officers in comparison ||
to the seniors who were eligible for promotion in the
higher grade of Section Officer in the scale of

Rs, 775=-1000 as they had crossed 3/4th span in the

ordinary grade of Rs., 500-900 were not entitled for

G e

promotion ignoring the claim of the seniors in visw of

Accountant Gemral's Circular dated 19.9.1979 which

reads asi follows :=-

[
For becoming eligible to be considered for
appointment to the Selection Grade, an

employee should have completed 14 years
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¢ service in the Section Officers grade
or crossed 3/4th span ofthe ordinary grade.
In this process if a junior person becomes
eligible by virtue of his having resched
3/4th span of the revised scale in the ordinary
grade, while a _erson senior to him does not
become eligible the fjunior will not get any
over-riding priority in the matter of
consideration for appointment to Selection

Grade,"

This was also reiterated in the C.A.G's
endorsement dated 20,3,80 wherein it was said that
appointment to the selection grade on or after 30.,12,77
should be on the basis of seniority subject to the
rejection of the ‘unfit., Wherse, however, no appointments !
P .

to the Selection Grade have been mde till ST 20T

and appointments are to be made after this date they
should invariably be made on the basis of senicrity |

subject to rejection of the unfit. The President of
India has accorded sanction te the introduction of
Selection Grade in the scale of Rs, 775-1000 Ffor

Section Officers (Group 'C') in I.A. & A.D. which was
conveyed in Circular No, 1063-NGE/IV/55-77 dated 19,9,79,

Para 2 of the same reads as under :-

"In terms of the instructions contained
% in Ministry of Finance C.M, NooF (21 )E=-III(A)/74
dated 10,1.77 as amended from time to time
read with their present sanction ths follouing
terms and conditioms will govern the Selection

Grade in the Section Officers cadre :

(1) the strength of Selection Grade will
be 10% of the posts which have besn in existence
for three years irrespective of the fact whéther

the posts are permanent or temporary,
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(ii) For becomingeligible to Eﬁ' considered
for appointment to the Sekection Grade an
employee should hﬂuatnomﬁlhtddET&Jyaaraféf
service in the Section Officer's grad@ or
crossed 3/4th span of the scale of pay of the
ordinary grade., In this process if ajunior
person becomes Eligiblejby virtue of his
having reached 3/4th span of the revised
scale in the ordinary grade, while a person
senior to him does not become Bligible; the
junior will not get any over-riding priority
in the matter of consideration for appointment

to Selection Grade.,"

The respondents who have pleaded that Selection
Grade in group 'C' and 'D' cadre was sanctioned with the
sanction of President of India under the Government of !
India, Ministfy of Finance, Department of Expenditure's
Office Memo No.7(2)/E-III(A)/74 dated 10.1.77 as the

recommendations of 3th Pay Commission, have placed

- ,'.-ll--w-—_...'-l—‘—"-q--mo—-.,_ g e
i

reliance in office memorandum dated 13,2,1580,

circulated by tre Ministry of Home Affiars (HEpartment
of Personnel & Administrative Reforms) Government of
India dated 20th March, 1980, The said notification
refers to above, specifically states that any Officer

who has corssed 3/4th span of the revised scale of pay

of the ordinary grade will be eligible for the grant of

Sgelection Grade even if he does not fulfil the length

of service conditions. According to the said Circulsar,
the Ufficer whose pay in the ordinary grade hasnupder
any circumstances, crossed ths stage in the time scale

of ordinary grade of the 3/4th span will become eligible , |

The seniority wildl thus be in relation to ths panel

which was made on the basis of para 3 of the aforesaid

iliS {
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Uffice Memor endum dated 13.2,80 which provides
for a panel to bs prepared of eligible Section
Ufficers on the basis of 14 years service or
3/4th span of ordinary grade irrespective of
the pesition in theseniority list. This uag

Further clarified undaf Comptpooller & Auditor

General 's Office Circular dated 29th October, 1950-

The said Circylar reads as follows =

"IX/11-269:~ Introduction of Selection Grace
in Group 'C' & 'D' Cadre- Clarification

regarding.

Ministries/Departmsnts are aware that selection

—

grades are to be introduced wherever possible in
accordance with the general introduction issued by the
Ministry of Finance (Deptt, of Expenditure) in the

0.M No.7(21)E.III/74 dated 10.1.77 and their subsequent

of fice memorandum number 70690  ESTET (AN /775
XXX XXX XXX

XXX XXX XXX

Cuﬁsequantly it is not necessary to maintain
8 separales seniority list of of ficers appointed to the
seledtion grade created under lMinistry of Fipanpce's
order dated 10.1.77, nor is it considered necessary
to frame separate recruitment rules for such selection

grade posts,!

Thus, according to the respondents the selsction
grade in the scale of Rs. 775=1000 of Section Officers
was introduced vide C.& A.G's Circular dated 19.9,79

and the provision for juniors will not be given

over-riding benefit was supersceded vide Govt, of Indiae's

Memorandum dated 13,2.1980 which providesthat 8 paneal
of Section Officers for promotion to the Selection Grade

will be praepared. he eligible Section Ufficers in the

|
|
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panel are to be appointed as Selection Grade Cfficers

-5

on the basis of the seniority subject to the rejection
of unfit, Thus, the main question that arises for
consideration is as to whether the notififation of
issued with _ .
18979 which has been/the Presidential sanction who
awarded the sanction to ths introduction of selection
grade in terms of the said notification of 1979
extracted above, will still hold good in view of the

clarification which was given by the Ministry of

Personnel O0.M. dated 13.2.1980,

The héadiﬁg of the C.,A,G's Circular dated 19,9.79
and that of Memo, dated 20,3,80, is the same but for
the additionat=-'clarification regarding' iw thF ldter,
The notification dated 13.2.80 nowhere statesigg has
Presidential sanction. No reference to the earlier
notification which has been issued by the President
in the year 1977 or to the notification issued by
C&A.G.'s Circular datedg 19.9.1979 finds places therein

and no clarification with rererence to the same has been

giUEno

The Presidential notification can be changed,
varied or modified only by another Presidential notifica-
tion and not by any other exscutive instructions or
memorandum which have no .Presidential sanction. For
impafmenting 8 particular rule or notification, classifi-
cation without varying the subject matter or affecting
any interest or rights but in the name of ~€larification,
the criteria prescribed can not be chanéed or varied,

The :elafificatiun sven if it-is effective can not

.
affect im whose favour, certain rights have accrued

e

under a rule or notification having Presidential sanction.
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A memorandum issued in the name of President of

India would bqbndar Article 77 of the Constitution of
India and nct under Article 30Y of the Cnnsyitutiun

of India as such it would be in the nature of
Administrative instructinnsJﬁ*It is to be \aried,

it can be done in the like manner, but if rights havs
acrued under a particular instructiunr; it can be taken
away only if power to do so with retrospective effect
can be exercised. That power can be exercised by
Preaident of India but not by any other Executive
Authority or department or other constitutional
Fﬁnctinnary in the name of clarification of memorandum

having Presidential sanction.

We gave opportunity to the Learned Counsel for
the Union of India to explain and produce the record,
Even after adjournment, the record could not be
produced as{it was not made available only a copy of
teleoram stating that various orders issued by the
Ministries have the force of Presidential order w
impe rative of the fact that the same is nnt_issueu in
the name of President and that Law Ministry is being.
consulted , no document hasbeen produced. What happened

thereafter, no statemant could be given from the side of

respondent,

Thus, in ﬁny event a clarification can only clearly
state what is not clear, but it can not change the mode |
@R and extent of promotion or seniority for which criteria __
and gquide=-lines have been laid doun in Executive ins tru-
ctions having Presidential sanction evan by a constitu='
tional functionary and that too with retrospective effect,

The subsequent clarification will be only in the nature

of Executive instrictions with prospective effect without

..'IG
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any encroachment on rights or avenues accrued or
necessarily to accrue under instructlon in existence

subsequent to issuance of another instructions,

In this view the applicant's promoticnpal chance
and position of seniority was governed by the instructions
of 1979 referred to above and the 0.A. deserves to be
alloued, Accordingly, the order dated 11.9.84 placing
junior Section Officers gmxkeookix gxRxxaxxkx« in the
higher post of Selection Grade is quashed and a mandamus
is issued directing the respondent No.2 to promote the
senior Section Officers, and particularly the applicant,
in the scale of Rs, 775=1000 whe would have been so
promoted under the O.M. of 1979 (No . 063 -NGEINV[5S-72ase?lT721))
with retrospective effect ulthout considering the Ul
of 1980 (No. 2 ol[s/27- &ﬁﬂmjﬂmwﬂﬂfwzga respondents are

¥ L cifr@ sy e 428 NG C- 1/ 2 04 f';j
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directed to do so within 3 months from the Jéta of

o
communi cation of this order and to maigﬁLﬁha seniority

list accordingly. No order as to be costs, ,

Menfber (A Vice=Chairman

L
Allahabad 31 % 1
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