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Registration (T.A.) No. 212 of 1987
(Writ Petition No. 9754 of 1982)

S.C. Nigam Petitioner.
Versus

Senior Divisional Electrical
Engineer, N.Rly. & another Respondents.

Connected with

Registration (T.A.) No. 961 of 1987
(Writ Petition No.9751 of 1982)

B.K. Singh Petitioner.
Versus

Senior Divisional Electrical
Engineer, N. Rly. & another Respondents. ¢

—— i —— — — i ——

Hon'ble Justice K. Nath, V.C.
Hon'ble K.]. Raman, A.M.

(Delivered by Hon. K.]J. Raman, A.M.)

This judgment covers both the cases, viz. TA No. 212
of 1987 (Writ Petition No. 9754 of 1982) and TA No. 961 of 1987
(Writ Petition No.9751 of 1982), referred to above, since both these
writ petitions involve common questions of facts and issues. Both these
writ petitions were originally filed in the High Court of Judicature
at Allahabad and have been received by this Tribunal under the
provisions of Section 29 of the Administrative Tribunals Act,1985.
2. Writ Petition No. 9754 of 1982 has been filed in the
High Court of Judicature at Allahabad on 30.8.1982 by the petitioner,
Sri S.C. Nigam, a H.S. Fitter, working with the Northern Railway,
Kanpur against his dismissal from service. Writ Petition No0.9751
of 1982 has been filed in the High Court of Judicature at Allahabad

on 30.8.1982 by the petitioner, Sri B.K. Singh, who is also a H.S.

.

Fitter, working with the Northern Railway, Kanpur against W& similar

(Qve



m - 2 :- | m
dismissal from service. In both the cases the Senior Divisional Electri-
cal Engineer (Sr.DEE) and the Divisional Railway Manager (DRM),

Northern Railway, Kanpur are the respondents. The prayer in the

writ petition in both the cases ishfor quashing the order of dismissal.

and the appellate order thereon rejecting the appeal of the writ
petitioners. Consequential benefits have also been prayed for.
3. ‘In Writ Petition No. 9754 of 1982, the petitioner, Sri

S.C. Nigam, has averred that he was working with the Northern

Railway at Kanpur and that he was a Trade Union worker being

actively associated with the Trade Union movement amongst the
Railway employees. He alleges that this displeased the officers of
the. Northern Railway and the impugned order of dismissal dated
95.7.1981 (Annexure '2') was passed by respondent no.l in purported
exercise of powers under Rule 14(ii) of the Railway Servants (Disci-
pline & Appeal) Rules, 1968 (in short referred to as the DA Ruies}.
The petitioner submitted a memorandum of appeal (Annexure '3")
which was dismissed by respondent no.2 by the second impugned
order dated 21.6.1982 (Annexure '4').

4, The other petitioner in Writ Petition No.9751 of 1982
has similarly stated that he was also a Trade Union worker and

that he was also dismissed from service by the impugned order dated

an
25.7.1981 (Annexure '2') under the same Rule. He had also submitted

appeal (Annexure '3') which has been rejected by respondent no.2
by a similar order dated 21.6.1982. Both the petitioners have contend-
ed that the impugned order dated 25.7.1981 alleged that they did
not devote attention to their assigned job and that they were
quarrelsome and?f"instigating nature". It s also alleged that they
nei ghbour ing
collected workers from their /mabouxinge sections and instigated them
to remain away from work and arranged sha" spontaneous demonstra-
tion" outside the P.P.0O. office gheraoing the officers/Supervisors.
It is argued that for any one of the above acts, mentioned above,

the petitioners should have been charge-sheeted and should have

t9%
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been afforded an opportunity of being heard under the DA Rules
and Article 311 of the Constitution. hThey both aver - that xhkaxy
there were no circumstances on the basis of which the respondents
could have come to the conclusion that it was not reasonably practi-
cable to hold an enquiry in the manner provided in Rules 9 to 13
of the DA Rules. There is also a contention that Rule 14(ii) of the
DA Rules is too wide, uncontrolled by any guiding principle and

the case
is likely to be used "discriminatorily” as has been/in respect of the
petitioners. There is a reference to certain writ petitions filed in
the High Court and the Supreme Court and the interim orders passed
therein in support of their plea. In both the cases an interim order
was passed on 8.11.1982 providing for payment of salary to the
petitioners, but in both the cases the interim orders were discharged
by an order dated 21.10.1986, by the Hon'ble High Court.
5e In the counter affidavit filed on behalf of the respondents,
it is denied that the officers were displeased with the petitioners
on account of their Trade Union activity. In fact it is stated that
there was nnthing on record to show that the petitioners were active
Trade Union workers. It is averred that "the impugned order was
passed because the Disciplinary Authority after preliminary enquiry
came to the conclusion that the charges against the petitioner were
correct and it was not reasonably practicable to hold a departmental
enquiry under t_he normal rules and invoked the provision of Rule
14(ii) of the Discipline and Appeal Rules,1968." It is further stated
that from the facts and circumstances of the present case it would
be clear that it was not reasonably practicable to hold an enquiry.
stbmi t ted

It is further /Lg;uk that the cases referred to by the petitioners
in their writ peti;ions were entirely different and had no application
to the facts of the present writ petitions. There is no averment
in the counter affidavit as to the reasons leading to the conclusion
by the disciplinary authority that it was not reasonably practicable

to hold an enquiry according to rules. The counter affidavit does

(P ‘
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not also contain any statement of facts as to the circumstances
prevailing at the crucial time just before the issue of the dismissal
orders. The petitioners have filed their rejoinder affidavits merely
reiterating their contentions in the writ petitions.
6. The case was heard when Sri Arvind Kumar, learned

counsel for the petitioner in Writ Petition No. 9754 of 1982, and

Sri V.K. Goel, learned counsel for the respondents in both the cases,

advanced their arguments. The learned counsel for the petitioner
reiterated the contentions contained in the writ petition. He
emphasised that there were absolutely no circumstances justifying
the dispensing with the enquiry. The respondents could have put
the petitioners under suspension, if there was a serious ground for
it and there was no justification at all for dispensing with the enquiry
under Rule 14(ii). The learned counsel for the petitioner relied on

the judgment of the Hon'ble Supreme Court in Union of India &

another v. Tulsiram Patel (1985 SCC (L&S) 672). He relied parti-

cularly on paras 130, 133, 134, 135 and 136 of the above judgment.

Te The learned counsel for the respondents submitted that
the dismissal orders in both the cases were properly issued in terms
of Rule 14(ii) of the DA Rules, keeping in view the circumstances
prevailing at that time to justify the issue of such an order. He
fervently pleaded that one has to place oneself in the position of

in:the and

the disciplinary authority /‘agmt place/in those circumstances, and then
see whether the decision dispensing with the enquiry was justified
or not in keeping with the requirement of Rule 14(ii) of the DA
Rules. He also stated that the disciplinary authority had recorded
the reasons in the departmental file, which was produced before
us at the time of hearing. He statéd that the disciplinary authority
was not required to give all details and particulars of the circums-
- tances leading to the conclusion of the disciplinary authuritly that
it was not reﬁsnnably practicable to conduct an enquiry in accordance

with the rules. He also stated that the petitioners were entitled

lep.
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they did not do. The leamed :
contention above on the judgment of m Htm'bh

in Tulsiram Patel's case, referred to abﬁve, w '

Singh  v. Umion of India (AIR 1986 S€ 585),

6(58), (59) and (71) thereof.

e —

8. We have perused the departmental records in which

impugned ordersof dismissal and appeal were issued. _ :

R ot

{ 9. As stated above, both the learned counsel relied on the
! same case law as propounded by the Hon'ble Supreme Court in _i;
| Tulsiram Patel's case, as recounted in Satyavir Singh's case, referred

to above. We may, therefure‘, briefly r_mte the various conclusions
.made in the above judgments as to the+ circumstances and sine qua
non, which could justify the invoking of the drastic provision of Rule
14(ii) of the DA Rules and the second proviso - clause (b) of clause

(2) of Article 311 of the Constitution. In this connection,the following

-"6'(55) There are two conditions precedent which must
be satisfied before Cl.(b) of the second proviso to Art.31l
(2) can be applied. These conditions are :

(i) there must exist a situation which makes the

extracts from the judgment in Satyavir Singh's case is quite relevant:- ;-’-:" \
holding of an inquiry contemplated by Art.311(2) not ?

= i1

IR reasonably practicable, and

(ii) the disciplinary authority should record in writing
: | its reason for its satisfaction that it is not reasonably

By e

3

practicable to hold such inquiry. 0

|~

(56) Whether it was practicable to hold the inquiry
or not must be judged in the context of whether it was

reasonably practicable to do so.

(57) It is not a total or absolute impractica
which is required by Cl(b) of the second proviso. What
la requisite is that the hoiding of tha i uiry
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in such cases, the following extracts from Satjtavir Singh's

happening. It is because the

authoﬂty iz generally on Ehe &

the best judge of the pu'evailing si. that
of Art.311 makes the decision of the diaalpﬂw:r
on this question final.

(59) It is not possible to enumerate the cm m_; 2
which it would not be reasonably practlcable to h@h&

the inquiry. Hlustrative cases would big- = :

(a) where a civil sewént, particularly through
or together with his associates, so terrorizes, threatens

or intimidates witnesses who are going to give evidence

against him with fear of reprisal as to prevent them
from doing so, eor _

(b) where the civil servant by himself or together
with or through others threatens, intimidates and
terrorizes the officer who is the disciplinary authority

or members of his family so that he is afraid to hold

the inquiry or direct it to be held, or

(c) where an atmosphere of violence or of general
indiscipline - and insubordination prevails, it being

immaterial whether the concerned civil servant is or
is not a party to bringing about such a éituatiun, In
all these cases, it must be remembered that numbers
coerce and terrify while an individual may not.

(60) The disciplinary authority is not expected to
dispense with a disciplinary inquiry lightly or arbitrarily
or out of ulterior motives or merely in order to avoid
the holding of an inquiry or because the Department's

case against the civil servant is weak and must fail."

As regards the scope for judicial review of the decisions

are relevant :-

"6. (106)

diﬁmlmd or mmwaﬂ
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disciplinary authority and must be judged in the light
of the circumstances then prevailing. The disciplinary
authority is generally on the spot and knows what is
happening. It is because the disciplinary authority is
the best judge of the prevailing situation that CL(3)
of Art.311 makes the decision of the disciplinary authority

on this question final.

(59) It is not possible to enumerate the cases in

which it would not be reasonably practicable to hold

the inquiry. Illustrative cases would be -

(a) where a civil servant, particularly through
or together with his associates, sO terrorizes, threatens

or intimidates witnesses who are going to give evidence
against him with fear of reprisal as to prevent them

from doing so, or

(b) where the civil servant by himself or together
with or through others threatens, intimidates and

terrorizes the officer who is the disciplinary authority
or members of his family so that he lIis afraid to hold

the inquiry or direct it to be held, or .

(c) where an atmosphere of violence or of general
indiscipline - and insubordination prevails, it being

immaterial whether the concerned civil servant is or
is not a party to bringing about such a situation. In
all these cases, it must be remembered that numbers

coerce and terrify while an individual may not.

(60) The disciplinary authority is not expected to
dispense with a disciplinary inquiry lightly or arbitrarily
or out of ulterior motives or merely in order to avoid
the holding of an inquiry or because the Department's

case against the civil servant is weak and must fail."

As regards the scope for judicial review of the decisions

in such cases, the following extracts from Satyavir Singh's case

are relevant :-

"6. (1086) In the case of a civil servant who has been

dismissed or removed from service or reduced in rank
by applying CL(b) of the second proviso to Art.311(2)

or an analogous service rule, the High Court under Art.226
or this Court under Art.32 will interfere on grounds

well-established in law for the exercise of its power

e

e
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disciplinary autharlty s deahim that th W‘ not
practicable to hold the inquiry is not i
Court and the Court would consider
the second proviso or an analogous service mla hm

properly applied or notXi@8k s J

(108) In examining the relevancy of the reasons geim
for dispensing with the inquiry, the Court will conside

the circumstances which, according to the disciplinary
authority, made it come to the conclusion that it was
not reasonably practicable to hold the inquiry. If the
Court finds that the reasons are irrelevant, the order
dispensing with the inquiry and the order of penalty
following upon it would be void and the Court will strike
them down. In considering the relevancy of the reasons
given by the disciplinary authority, the Court will not,
however, sit in judgment over the reasons like a Court
of first appeal in order to decide whether or not the
reasons are germane to Cl(b) of the second proviso
or an analogous service rule. The Court must put itself
in the place of the disciplinary authority and consider

~what in the then prevailing situation a reasonable man

acting in a reasonable manner would have done. It will
judge the matter in the light of the then prevailing
situation and not as if the disciplinary authority was
deciding the question whether the inquiry should be
dis. pensed with or not in the cool and detached atmos-
phere of a Cnurt-rnbm, removed in time from the situa-
tion in question. Where two views are possible, the Court
will decline to interfere."

In the light of the above, the cases of the petitioners

have to be examined, particularly as to the prevailing situation at
the time when the dismissal orders were issued and it will ha

to be seen whether a reasonable man acting in a reasonable

~ would have arrived at the same decision mm ' :
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and
and submitted the IOH proforma. Sri

the habit of not devoting attention to his

1? . and has a quarrelsome and instigating nature (as is cl

*P% from the report of his section Incharge) collected workers.

li* from his/neighbouring sections and instigated them w

i \ remain away from work and arranged spontaneous demons-

;’;. tration outside the PPO Office at 10.15 hrs gheraoing

officers/supervisors. :

The undersigned considers that the above action

of Sri S.C. Nigam is such as it render his further reten-

.-!' g = tion in public service undersirable. The undersigned has,
v ; therefore come to the conclusion that Sri S.C. Nigam :,
—J‘ working under A.H.F.O/E-5 section is not a fit person f

to be retained in service.
WHFREAS it is considered that the circumstance

K of the case are such that it is not reasonably practicable
to hold an enquiry in the manner provided under Railway
Servants (Discipline and Appeal) Rules,1968. >
Now, therefore, in exercise of powéra conferred
by Rule 14(II) of the Discipline and Appeal Rules, 1968,
the undersigned hereby dismiss the said Sri S.C. Nigam

}J] from service with effect from 25.7.1981 afternoon.”
...'T‘_ =

"Sri B.K. Singh S/o Sri S.B. Singh, Highly Skilled
Fitter Gr.ll working in Elec Loco Shed, Kanpur, was
caught at 9.20 hours on 24.7.81 by Sr.DEE/RS,CNB,

prior permission from any of his supervisors.
Sri B.K. Singh collected workers from his/nei ;.w

sections instigated them to abstain from work and e
a spontaneous demonstration outside the m




onclusion

retained in service.

Whereas, it is
Servants (Discipline and Appeal) Rules,1968.

by Rule 14(ii) of the Discipline and Appeal Rules,1968
the undersigned hereby dismiss the said Sri B.K. SW
from service with effect from 25.7.1981 (A.N.)" e

12, It will be seen from the above that both the ordm. are

almost identical except for the fact that in the case of Sri B.K.

T

Singh, there is an additional allegation that he was caught at 9.20

S S
i

hours on 24.7.1981 by Sr.DEE/RS idling-away his time in the Canteen.

4
i

In both the cases the impugned order contains the allegation of g

absence from the place of work at that time. In the case of Sri
B.K. Singh it is alleged that he collected workers from his/neighbour-
ing sections and iﬁstigated them to abstain from work. It is further
alleged that he "arranged spontaneous demonstration" outside the PPO
Office gheraoing officers/supervisors gdue to which the shed working |
got completely paralysed. In the case of Sri S.C. Nigam it is alleged
that he disappeared from the section and was in the habit of not
devoting attention to his assigned job. It is alleged that he hasa
quarrelsome and "instigating nature". As in the other case, it is
alleged in this case also that he collected workers and instigated
them to remain away from work andarranged spontaneous demonstra-
tion}gheraoing officers and Supervisors. In both the cases the charges
are not very specific. It is not stated in what manner the tsm
persons instigated other workers and where. The duration

the demonstration or the gheraoing of officers is not

themselves, it is im




called for the records of the case and perused tﬁe _
disciplinary authority leading to the issue of the |

As stated earlier, the counter affidavit refers to a

b N authority regarding holding of the enquiry. The learned counsel for

. | the respondents referred to a report dated 24.7.1981 by a subordinate | __
% e ' officer as the basis of conclusion of the disciplinary authority, in
'F A | both the cases. The two preliminary reports are rEprnduced' below:- ”

"Sri S.C. Nigam, highly Skilled Fitter Grade Il of
my section came in the morning and put the token in
the Token-Board, but he thereafter disappeared from
the section after getting IOH reports signed. While 1
was sitting in PPO on account of morning meeting, I
saw Sri Nigam collecting the crowd of the staff and ! i
standing on a working table outside the PPO of fice, ,. j
shouting loudly. &

Sri Nigam never remains on the job or in the

Section and is mostly found either in the Canteen or
some-where else; and for this he has been warned several

times also. He had been personally advised by me and
5 | : my section Incharge but he did not mend his ways rather
. he is always engaged in leadership affairs.
| ' _ Sri Nigam was also once caught by D.E.E./RS in
| : the canteen while gambling for which a chargesheet has
also been issued to him.
Sd/-
( R.C. Srivastava )

EL.C. E5 Sea
24.7.1981."

#

"Shri B.K. Singh, highly skilled fitter Gr

nmot turn up to my section. Subseq




These reports refer
sections and collec

stated that Sri

leadership affairs". It s also sta
gambling earlier. Similarly, in the case

that he was caught in the canteen at 9.20

having come to kmw this
to me and 1 informed him
chargeman. Thereafter he startmg
the other staff with the intention to Or§
tion which ultimately continued before the
12.00 hrs engaging most of the shed staff in it. |
; t 1 had been steadily chasing him to Wk
he never worked and this praet.ice 2
¢il to-day. B
ty he should

In pas
like other staff but
of coming and hanging token continued

also tried with my best of humility and nobili
work but he did not concede to my advice and he was

more busy in the leadership.
Sd/-
( O.P. Jayanant )

S‘F.O'
24.7.81"

to the petitioners disappearing from the

ting crowd of staff and shouting loudly. Iy Is

Nigam is in the habit of remaining outside the

efers to Sri Nigam being engaged "in

section. Significantly, this r S

ted that Sri Nigam was caught e suEs

of Sri B.K. Singh, it is stated Vg

hours without permission

from the supervisory officer. It is stated that when he was told

that he was to be marked absent and not taken on duty, he started ¥

shouting and collecting other staff. It is stated that this demonstra-

tion went on till 12-00 hours. Here also it is mentioned that Sri i

B.K. Singh was "busy in the leadership”.

It will be noticed that these basic preliminary enquiry
i

i
t at all contain any reference to any gheraoing. There

14.

reports do no

is nothin in the preliminary report ’nt‘ the kind which is ref
(vide para 9 above) | _
to &m Mﬁ 6(59 Hof the judgmem of the
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next day, viz. 25.7.1981 the file was put up by an

15. From the departmental file it is

official to the DEE(RS), who is the disciplinary autherity._ "his i

mediate official states in his note that Sri Nigam is gaw ly

the habit of absconding from the work place and on 24.7.
he collected the shed staff and prevented them from doing @ha _'::-:'

assigned work. He finally recommends "¢ is, therefore, suggested

that he may be dismissed with immediate effect under Section 14[!{)

of D & A Rules 1968 as it would not be desirable to conduct normal

enquiries _etc. (emphasis added).

16. In the case of Sri B.K. Singh also the same official has

stated that Sri Singh was shouting and misguiding the staff. In his

case also he has suggested the dismissal of Sri Singh under Rule

14(ii) as it would not be desirable to conduct normal enquiries.

17 Even the note of the intermediate official, referred to
above, does not contain any reference to any gheraoing or any *
general violence or threat of violence or general indiscipline.

18. The noting of the disciplinary authority ordering the

dismissal in both the cases is as follows :-

ngri S.C. Nigam has been reported to have the
habit of absconding from duty and in the past, he has
been found gambling in shed premises during duty hours.
He instigated the workers on 24.7.81 to abstain from
work and arranged for spontaneous demonstration and
gheroeing of the officers/supervisors. The underaigm
therefore, considers that the above action of Sri Saﬁa i
Nigam is such, as to render his further retention in pt bl
service as undesirable. It wauld not be pract




'sh. B.K. Singh has been to have
of not devoting attention to his asaigned
‘a quarrelsome and instigating nature. He instigated
workers on 24.7.81 to abstain from work and arran
spontaneous demonstration and gheroeing of the officers/
supervisors. The undersigned, therefore, considers that
the above action of Sh B.K. Singh is such, as to render
his further retention in public service as undesirable.
It would not be practicable to hold normal enquiries

because there is an apprehension of grave disorder if

' he is given chance tO explain position regarding his 3

conduct. The above conclusion has been drawn keeping

in view his past conduct and behaviour on 24.7.1981.
Therefore, in exercise of powers conferred by the

rule 14(ii) of the DAR 1968, the undersigned hereby

dismiss the said Sh B.K. Singh from service w.e.f.

25.7.1981 (A.N.)."

19. In the case of Sri Nigam, the disciplinary authority refers
to his habit of absconding from duty and is having been found R A
gambling in the past. It is stated that Sri Nigam instigated the 3
on 24.7.1981 to _abstain from work. The duration of abstention is |
not given. It is further stated, spmewhat self -coﬁtradictaﬂly, the
that Sri Nigam "arranged for spontaneous de%:#stratinn and gheraoing 35%
of the u'ficerslsupewisnrs“. l; is not seeﬁ. / such demonstration and s

gheraoing can be both "arranged" Wm“mnt%“ﬁous“ simultaneously.

Something is spontaneous when it is/caused without any external

incitement. If the demonstration and gheraoing were spontaneous,

the petitioner can hardly be blamed. The disciplinary authority st o3

that it would not be practicable to hold ﬁnmial €



mﬁall}' consisted of absenting himaselff;m at

the workers to come out from the office and hﬂﬁd a

apparently for a short duration,upto 12-00 hours. There is m _

of any such conduct. as is referred to in the judgments @ﬁ
Hon'ble Supreme Court in both the cases atluded * to

respect of the persons whose services were dispensed with in thm

cases. It is not even alleged that Sri Nigam had threatened Wf $oi

one. There is no allegation at all of any general indiscipline a‘f-'
, a continuing nature. It is, therefore, not at all understood how any =
reasonable person would have felt an apprehension of any grave .
disorder if a normal enquiry was conducted in the case of Sri Nigam.
There must be at least some hint of a basis for any such apprehen-
sion on the part of any reasonable person.

20. Similarly in the case of Sri B.K. Singh also it is not

seen how the conduct of Sri Singh unl 24.7.1981 had led to the
apprehension of grave disorder. Unlike /I::he Supreme Court cases, | :
referred to above, there is no affidavit of the respondents indicatingy '

even briefly y the threatening circumstances of the type mentioned *

_ by the Hon'ble Supreme Court , which had led to the conclusion tha:t

B it was not reasonably practicable to hold a normal enquiry in these

two cases.
21. In the above circumstances, we are of the opinion that

no reasonable person would have come to the conclusion,in both

the cases, that it was not reasonably practicable to hold

a_gainst both the petitioners in accordance with the prescribed ru

There is hardly any material in support of the action taken by



within two months from the date of receipt of a

of this judgment. The respondents are, however, at liberty to

in accordance with law against the petitioners for any alleged

conduct, if they are so advised. There will be no order as to COStS.

VICE-CHAIRMAN.




