CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH

Recgistration T.A. No, 184 of 1987
(Arising out of 0.5, No. 804 of 1979)

L

R.N. Gupta e ele Plaintiff
Vs,

Union of India and ops cee Defendants

Hﬂ'n' Mr DfKo Agrawal, Jth

Hon ' Mr K, Cbayya, A.M,

(By Hon' Mr K.!Obayya, A.M.)
yya,

Original Suit No. 804 of 1979 was instituted
in the Court of Munsif, Agra for declaration to treat
the plaintiff-applicant to be continuing in service
during the period 30-5-47 to 31.3_73¥anq23§2§ period
for the purpose of complementary passes, pension and
other retirement benefits, This suit has come to this

Tribunal on transfer under Section 29 of the Administrative

Tribunals ' Act, 1985 and registered as T.,A. No, 184/87

as indicated above .

2, The facts of the case are that the plaintiff
dpplicant was dppointed as temporary Law Inspector

in the East Indian Railway, Galcutta on 30-5-1947,

He was transferred to Sahibgunj by an order daygd
18-11-47; As he over stayed leave without joining,

his services were terminated w,e,f, 8-3-48 by an order

dated 26-4-1948, Thereafter, the plaintiff~applicant

as Law Inspector w,.e.f. S5-11-1953 in the Northern Railway,
ﬂeﬁretired from service on 11-3-73 on Superannuation

P
anﬁgﬁas given retirement benefits dS per entitlement,

3.

The case of the plaintiff-applicant is that on
o) |
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8-1975 his service record was shown to him for appending ~‘1F
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his signature in the relevant column and then he
noticed that the order of termination dated 8-3-1948
passed by the East Indian Railway was not recorded

in the service Recgister, The service Register showed
the date of re-appointm;ht as S~-11-1953, It is
contended by him that the termination order was not
entered in record presumably because,no such termination
order was issued, He requested the authorities by several
representations to condone the break in service between
8-3-48 to 5-11-53 and to treat the services of the
plaintiff to be continuous from 30-5-47 i.e. the date
he joined the East Indian Railway to 31-3-1973 the

date on which he ought to have been retired, It is
also contended that the cause of action for the suit
drose on 2-8-1975, when it came to the knowledge of

the plaintiff that there was no orderyg of termination.
recorded in his service.record or i;rgiher record and
that the letter dated 26-4-48 which was received by
him at Agra, contgining termination order was a fraud
and that his request for issue of complimentary post-
retirement passes were finally refused at Agra on
8-11-1976, He filed this suit on 3-10-1978 since
1-10-1978 and 2-10-78 were holidays for the Court.

He contends that the suit is in time,

4. The gefendants contested the suit. In the
written statement filed in their behalf, it is stated
that from the records it is noticed that he was dis-
charged on 8-3-1948 on the ground of un-authorised
dbsence from duty for more than 3 months. It is also
stated that dccording to rules, a temporary Railway
servant having less than oneé year of service who remains
dbsent for more than 3 months 9t & stretch is deemed

to have resigned from service. It is further stated

that the representations of the plaintiff—ﬂpﬁ%£EE££Zi
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were considered and it was decided to re~emp loy
him @s Law Inspector in the Northern Railway w,e.f,
©-11-33 and that the pleintiff-applicant agreed

- for the terms of re~employment and joined service.

in the northern Railway, It is further stated that

new service register was opened in the Northern Railway
on re-employment, In the service register adimee there
is no‘column to enter previous service record, It was
denied that a fraud was committed in the termination order,
The termination orders were passed as per rules. The
plaintiff-applicant applied for condonation of break

in service, but his request was not agreed to as it

was not permissible under the rules, They have not
received any notice under éection 80CPC date~d 30=7=78,
as such, there is no cause of action for the suit. It
is further stated that the suit is barred by limitation
under section 34 of the Specific Relief Act. Their
further avermentg is that the plaintiff-applicant filed
a sult in 1950 in the Court ofCivil Judge, Agra for
the same relief and this suit was withdrawn on 29-7-53
and hence the principle of res-judicata will apply and

the plaintiff-applicant cannot seek the same relief,

Se We have heard the learned counsel of the parties
dnd perused the record. The fact that the plaintiff-
applicant was employed in the East In?iﬁgilway during
the period from 30-5-47 to 7-3-48 and thereafter in
Northern Railway on en re—empioyment for the period
5=11-53 to 11-3-73 is not denied by the defendants,

The controversy is with regard to break period i.e,

- from 8-3-48 to 4-11-53 when according to the defendants

durdng whikh the plaintiff-applicant was out of service
following his terminetion from the East Indian Railway,

The plaintiff dpplicant's contention is that his services
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Were not terminated. The other contention of the

plaintiffeapplicant that he should have been retired
on 31-3-73 i,e. the last date of the month and not on
11,373, The defendants*

plea to this is that the

orders of the government to redon. retirement of
government servants on superannuation on the last date
~of the month and not on the actual date during the
course of the month were received only in 1974 and
since the plaintiff-applicant retired in 1973, these

were not applicable to him., We agree there is no merit

e T —

ﬁff in this contention of the plaintiff-applicant, Regarding

the break pericd it is on record that plaintiff-applicant

i | Cgm——
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made several representations to East Indian Railway
and also to the Railwey Board and 5150 to the Minister
for Railwﬁys'challenging his termination order and
sought re-instatement in the post of Law Inspector,
The record also bears out that he me-t tﬁe cancerned-

cuthorities at Calcutta to press his case., He also

filed a civil suit: and his letter dated 18-8-1950

addressed to Shri S.K. Gupta, Law Officer, East Indian

Rallway brings out that he was prepared to compromise
on the terms agreeable to the administration, if he was

re-instated as Law Inspector. The Railway Board,

the hichest authority of the Railway Administration

1 was also seized of the matter through a memo dated

22-10~1950, they have intimated that his representation

~has been forwarded to the General Mana ger,East

His letter dated

iy T g g

Indian Railway for necessary action,

3-11-50 addressed to Shri P.N. Saxena also mentions

e T —

i redressal for wrongful termination, The record aond

the conduct of the plalntlff-appllcant
that he accepted

out to the fact fothat his serv1ces were termlnated

Clearly p01nts_

otherwise,

there was no JUStlflCatlUn for him to be

out of office, running from office to office seeking

re-instatement , The threat of civilisuit was also there,
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Against this background, it is difficult to believe

that the plaintiff dpplicant was out of office without

any termination order. His repedated representations
somé of which were replied to would have certeinly led
to verification of facts and the administration was unable to

accede teo his irequest in the face of termination order,

6. - The plaintiff-applicent relied on the service
record which was shown to him in 1975 which did not
contain  the entry regarding his termination. Thereby

he makes an inference that such order was not passed

e A i i

dtl all, His service record no doubt is a record of all

particulars of a government servant. The first page

which is on the bio-data of the candidate is accepted
¢S authentic record. Thé'entries dre dlso certified
“nd confirmed by the employee concerned, The other

pérticulars entered relate to promotions, pay scale,

increments, transfers, leave, confirmation etc. The

entries have to be made on the basis of the orders and |

g

H‘)f should =lso be zuthenticated by the concerned Officer,
: > e The absence of any entry does not mean that there was

no such orders, There could be omission in mé king

———
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entry in the service record, where an opder is available

independent of service record that vrder has to be accepted, ]

Wie have also scrutinised the dappointment order and also

the termination order passed by the East Indian Railway,

they contained same address of the plaintiff-applicant

Z o o v,
B

: at Agra, The orders dppeédrs to be authentic and we are

'IE'.":_"_','I-_.h'pn T h._h--;-._ L 2 R SRS SR .

Y inclined to believe that there has been termination order
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by which the services of the plaintiif-applicant were

terminsted. The termination order speaks of the cround

°n which the termination order was passed, It mentions

e e
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that the absence of the plaintiff-applicent exceeded
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3 months limit and on 8.3.48 and hence his services were
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terminated. The plaintiff-applicant has not denied
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dbout hig un=aduthorised absence exceeding the
I permissible limit., Further, from the rules applicable ‘
| to the temporary employees Note -2 Explanstion-II para e
732 which reads as under settles the 1S sue s

"Note 2.~ Where 3 temporary,railway servant fails
to resume duty on the expiry of the maximum period
of extra-ordinary leave granted to him or where
he is granted 3 lesser -amount of extraordinary i
leave than the maximum amount admissible, and |
remains absent from duty for which he could have
been granted such leave under sub-ryle (1) above,
he shall, unless the President in view of the

-tf; exbeptional circumstances of the case otherwise
™ determines, be deemed to have resigned his appoint~
ment and shall, accordingly, cease to be in railway
employ, # '

-

7o The learned counsel for the pléintiff-applicant
relied on the judament of the Supreme Court in Sushil

Kumar Yadunath Jha vs, Union of India and another wherein

}xéi | of the appellant. In that case the appellant was appointed

on selection as Post Graduyate Teacher in Hindi in Central | |

School, Bombay in 1965, which later came to be known
10 aé ' Kendriya Vidyalaya Sangathan!', The appointmnent letter

i indicated that he would be on probation for s period of

g . one year and that the post is temporary but his services |

i | ' are likely to be continued, as the Institution was permanent.
His services, however, were continued even after completiton
of probationary period of one year. The appellant was

also transferred in between to other schools in and around

Bombay., His services were terminated in March, 1968,

On representation of the appellant the authorities informed i
him that another appointment letter will be issued¢In giﬁ

|

l
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June, 1968, he was given a fresh appointment, This |18
' &
appointment letter made specific mentionsg that his

previous services would not be admissible, The appellant
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» but, they were turned down., The | %
aggrieved appellant moved ths High Court which rejected f
his petition on the ground of limitation, against whichhr'
he preferred an appeal in the Supreme Court. While
allowing the appeal, the Sup;emg Court observed,

" The épeg;%fnt however earned goodwill and bigh
highﬁpr@ise'during subsequeﬁf Years for the conscien-
tious,aﬁﬁvﬁhdicéted'wGrk consistently put in by him.
Succeséivp*and repeated communications were sent by
‘his immediate superiors to the authorities detailing

e R

the.hig% order of achisvement shown by the appellant
in his work and pressing that a lenient view be taken:
in regard to condoning the break ir his service, "

It was further observedkbyathe Supreme Court that,

" his work v'as marked by outstanding efficiency
and devotior and thatialmost everywhere that he was
posted:- he was not f&hqq.;acking in dedication to
his rESpOnSibilifiégé- "
The outstanding service rendered by the appellant

Wi
undoubtedly_weighedf?v the Supreme Court in considering

favourably the case of the appellant. In the same

judgmentﬁit was also observed, "We do not for a moment
Suggest that the sanctity of the contract between
the parties should be given a go—byJ% but what we do
find is that here is a case where the subsequent
conduct and the quality of his performance, of which
h#yh- appreciation was recorged by his superiors,
ifff¥¥ated that he should be relieved of the disadvan-
tage suffered b}t%* pursuant to that term in his
contract of fresﬁhﬁppointment."

From this it is very clear that the reljef was given
4 Ve CD‘J'!'\H: EIW
as anexception in due)of the outsdanding work of the

o ) 4
appellant and high praise ciec:l:’u::::vr!:e!ad£ to duty etc. shown

'by the appellant in his work.

8. This judgment is not helpful to ‘the plaintiff-
applicant in that his record of service does not

indicate % any outstanding work,on the other hand

'ﬂﬁﬁﬁik.
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it is noticed that he was awarded » ‘censure' and

when his case Came up for review to continue him in
service beyond the age of 55 years, the order was

not to retain him in service beyond the age of 55 years
and 3 months notice to this effect was also served on
him on 28-3-70. However, his sg;vicegjﬁzntinued till

the age of 58 yYears,

9. The learned CounSEl fofﬁthe défendants also
rai~-sed the issue of limitation, the cause of action
according to him arose ¢§;;953;qqd @ suit has to be
filed within 3 years, whereas the present suit has been
filed in 197g. The Plaintiff-applicant's case is that
the cause of action arose 1n'1975 yﬁgn it came to his

knowledge that there were no te;mipation orders issued

iy ¥ “
in his case, The-pefgﬁaxbétﬁﬁgn,iﬁefaiiééed termination
and re-employment is moré thantbfyeérs i,e, 8-3-1948
to 5-11-1953, it is on record that the plaintiff-applicant
Challenced his wrongfui.termination order and Soucht
re-employmﬁnt on that bésié; He also filed a civil suit
for this purpése which he withdrew later, The re-employment
letter also-indicated th¢£ his work has to be watched for
@ period of 6 months. Al this shows that the plaintiff-
dpplicant e¢cquisced in the fact of termination. If he
had 5 claim for condonation of break in service, he
should have taken it up immediately atter his re-employment

in 1953, During his service for nearly 20 years, he

o

‘never raised this 1ssue. He was also superannuated in

1973. Two years thereafter he Sdys that he has come

to know that there are no orders of termination relating
to his previous service in East Indian Railway in 19483,
The plaintiff-applicant is bimself well versed in law
being a law graduate and he was also working in the
Legal Cell of the Rallway. It does pot sound realistic

that he was UR-aware ©Of his richts and privileges in

s
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