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Central Administrative Iribunal, Allahabad,

Registration T.A.No, 113 of 1987 (WeP.N0.6006 of 1984 )

JagdiSh PraSad Phu.].bhdti * s 00
Vs,
Railway Board and 4 others ce v

GONNECTEU WITH

Petitiocner

Respondents,

l. Reg.T.A.No,114 of 1987 (W.P.No,B582 of 1984 )

Ram Gopal Sharma and 3 GURETS 0o A
Vs.
Railway Board & 4 others oie Y

Petiticners

Respondents,

2. Reg. T.A.No. 115 of 1987 ( W.P. No., 8176 of 1984)

Ramvir Singh and 5 others alaRaRexe
Vs,
Rallway Board and 2 others sTe¥elals

Petitiocners,

ﬁbspundents.

3. Reg. T.A.No. 117 of 1987 (W.P. No. 801 of 1984)

Vyas Singh $i0ais
Vs.
Rellway Board and 2 others ....
4. Reg. T.A.No. 118 of 1987 ( W.Pp.
Hajesh Kumar e
Vs,
Railway Board and 4 others NG R
O. Reg. T.A,No, 119 of 1987 { w.P,
Lalit Ram Tripathi olste
Vs,
HRailway Board and 4 others vooo
©. Reg. T.A.No, 121 of 1987 ( W.P,
Bansidhar Agarwal & 7 others neie s
Vs,
Railway Board and 4 others N A
7+ Reg. T.A.No. 122 of 1987 ( W.P.
Umesh Kumar Sharma and 2 others...
Vs.
Railway Board and 4 others o aiea
8. Reg. T.A.No, 123 of 1987 ( W.P,
Prem Narain & 8 others eTels e
Vs,

Union of India and 2 others aletd »

No,.

No,

No,

No,

No.

Petitioner

nespondents.,

143060 of 1984 )
Petitioner

Respondents,

7796 of 1984 )
Petiticner

liespondents.

17277 of 1984)
Petitioners,

Respondents,

0705 of 1984 )
Petitioners

hespondents.,

7042 of 1984 )
Petitioners

Hespondents,
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9. Reg. T.A.No, 124 of 1987 (W.P.No, 5533 of 19834 ) ?
Santosh Kumar Gautem & 1l others .... Petitioners ‘ﬁ
Vs, I
Railway Board and 4 others *o o Respondents,

10. Reg. T.A.No, 125 of 1987 ( W.P.No0.8576 of 1984 )
Ashok Kumar Singh & 18 others

o olo'y Petitioners
Vs,
Union of India and 2 others cese Respondents,

1l. Reg.T.A.No. 134 of 1987 ( WeP.N0,992 of 1985)
Pankaj Munshi

*oo Petitioner
Vs,
Union of 4ndia and 2 others ovivie Respondents.,

12, Reg. T.A.No. 225 of 1987 (W.P. No.6596 of 1984 ) i
Anil Kumar Misra |

v atsls Petitioner |
Vs, /
Railway Board and 4 others Celes Hespondents, i/

13. Reg. T.A.No. 246 of 1987 (i.P.No.12059 of 1984)
Ramesh Chandrgs Pandey

o Petitioner &
Vs. |
Union of 4india and 2 others otalsrs Respondents,

1l4. Reg. T.A.No., 643 of 1987 (W.P.No,17561 of 1984)

Keamlesh Kumar Varma and 3 others =-,,,, Petitioners
Vs.
Railway Board and 4 others slatels Hespondents.

15. Reg. T.A.No. 909 of 1987 (W.P.No. 6661 of 1985)
Ajal Kumar Sharma

vene Petitioner
Vs.
Union of India and 2 others cros Respondents,

16. T.A. No., 1298 of 1987 ( W.P. No. 14519 of 1983)

Santosh Kumar Pandey and 28 others,... Petitioners
i VS. it AP ‘ 5
fallway Board and 2'others oo Respondents,
T "? : I."
17. Reg. T,A.No. 1299 of 1987 (W.P.No.5188 of Iﬁﬁﬁﬁ;fhfa{f-¢
Brijendra Kumar and 8 others e Pﬁt%iéﬁéfﬁf};~f |

VS - e h -"a F

Railway Board and 4 others

|

Racmrra 2y T
teve ,_:,}.'h,,r‘ JUNAENTS o
R

Dinesh Singh and 43 others L e

L 'l'r-"_; A ‘:J _'1';_'1_ . ' i I
b, 0 e 2 . -‘

‘3'_5;: e 4_ |
Union of +ndia and 2 others .
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Vinod Kumar Dixit stale Petitioner

Rallway Board and 4 others S Respgndgaﬁg,:

.3, |
19. Reg. T.A.No. 1301 of 1987 ( W.P.No.7218 of 19g4) ik
Chandvir Singh and 8 others olu's Petitioners,
Vs,
Railway Board and 4 others voo Respondents,
20. Reg. T.A.No. 1303 of 1987 (W.P.wno. 12256 of 1984)
Haghvendra Kumar Sharma oisis s Petitioner
Vs,
Rellway Biard and 4 others efatets Respondents,
2l. Reg. T.A.No, 1304 of 1987 ( WeP.No, 13889 of 1984 )
Mohd. Nasurddin Khan and 5 others .,,, Petitioners,
Vs,
Railway Board and 3 others olels Respondents,

22. Reg. T.A.No. 1305 of 1987 (W.P.No. 15030 of 1984)

Krishna Kumar Ojha and 5 others olviels Petitioners,
Vs,
Railway Board and 4 Others aletots Respondents,

23+ Registrstion T.A.No., 1309 of 1087 (W.P.No.7043 of 1985)

Rakesh Chazndrs Yadav and 4 others ,... Petitioners, ?
| Vs,
Union of India and 4 Oothers ¢eve Respondents,
24. Registration T.A.No. 1310 of 1987 (W.P.No.13225 of 1985)
Parmatmanand Singh and 2 octhers .,... Petitioners,
Vs,
Railway Board and 2 others olalets Respondents,

29. Reg. T.A.No, 1469 of 1987 (W.P.No,6571 of 1984)

e
Mohd, Sarfaraj Khan and 3 others = L0 Petitioners,
Vs,
Railway Service Commissiong,Alld . ... Respondents,
26. Reg. T.A.No. 1471 of 1987 (WeP.N0,4103 of 1984 )
Saeedul Haq Usmani oloials Petitioner
Vs,
Rallway Board and 4 Others STotoke Respondents,

27. Reg. T.A.No, 1474 of 1987 (W,P.No. 11383 of 1984 )

Ratan Kumar Shuklga and 13 others olarets Petitioners,
Vs,
Union of India and 2 others SOt hespondents,

28. Reg., T.A.No. 1477 of 1987 (W.P.N0,8827 of 1984 )

Vs,
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29. Registration TLAJNo0.1478 of 1987 (WeP.N0.9204 of 1984)
S ubhash Chendra Gautam and another ,.,..

Vs.

Petitioners.

Railway Board and 4 others

{
;
:Ths Respondents.,
30. Reg. T.A.No. 1479 of 1987 (W.P.No. 8824 of 1984)

Umesh Chandra Sharma s eta Petitioner

Vs,

Railway Board and
4 others

elatere Hespundents,
3l. Reg. T.A.No, 1667 of 1987 (W.P.No, 6577 of 1984)

Mohd. Ajaz Khan

ei e e Petiticner :
Vs,
Railway Service Canission,
Allahgbad olats Respondent,
'i
32. Rege T.A.No, 1793 of 1987 ( W.P.No. 1998 of 1985) J
Nezeer Ahmad Khan and 3 others olote Petitioners, ;
Vs. %
Railway Board and 2 others oo Hespondents.,
"
33. Reg. U.A.No, 20 of 1985 § 1
. ] 1
Girish Kumar Singh and another cou Petitioners.r 1
Hallway Service Commission, I
Allahabad Velete Respondent., }
952626 3 96 i }
HOH. D.S.MiSI‘:‘J, N'i { ,
Hon, G.5.Sharma, JM J |
( By Hon, G.S.Sharma, Ji)

In this bunch of 3% writ petitions filed under
Article 226 of the Constitution of India in the High Court of §
Judicature at Allahabad ana received on transfer under Sectiptgg
29 of the Administrative Tribunals Act XIII of 1985 and one
original application u/s.19 of whe Act XIII of 1985, the
petitioners have challenged the validity of the results declar
by the Railway Service Commission, Allahabad now know as Railw
Recruitment Board,Allzhabad for certain class III posts on
22,9.1983 and 22.2.1984 and as comnmon questions of facts ana

and law arise in these Cases, they are proposed to be disyas&f
of by this single oruer.
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2 Before taking up the facts of any particular case,
| Yerarnall .
we will l.ke To narrate the relevant facts of these a4

~

cases about which there is either no controversy between
the parties or the controversy, if any, is not very much
significant. On 13.11.1979, the Railway Service Commi-
ssion, Allahabad .( hereinafter referred to as the 1ii
Commission) issued Employment Notice No. 1/79-80 for 250 ?ﬁ
posts of Asstt, Station iMasters in category no.l and L1215

posts of Guard Grade 'C', Goods Clerks, Coaching Clerks,

Signallers, Train Clerks, Office Clerks, Ticket Collec-
tors and Telephone OUperators in category no.2, which

was published in an English Daily (Northern India Patri-
ka) of Allahabad on 30.,11.,1979, The total number of

vacancies of both the categories was 1465, About

3,80,000 candidates had applied for the said posts and

after examining their forms, admit cards were issued to

wavidfew
3,33094 candidates. In the Peexaminstion held at various
[ "

centres on 22,2,1981, 4020 general candidates and 1620

candidates belonging to Scheduled castes/ Scheduled
Tribes/ Ex-Servicemen had qualifiea in the written test 1!

and interview letters were issued to them. Interviews

were held at Allahabad and Lucknow from 16.6.1982 to

10,11.1982 .5« Kunwar Ashraf Ali Khan (hereinafter referredﬂy

B i o

to as Sri Khan) was the Chairman of the Commission from
16.,8.1976 to 15.8, 1982 with a short gap of about a

monthfrom 24,10,1981 to 27,11.1981. Sri Khan was the 5 
Chairman of the Selection Board which had taken the viv i! .

voce test at Lucknow and the Member Secretary SriG.D. '?

C haturvedi of the Commission was the Chairman of the

Selection Board at Allahabad. Each Board had one other

ﬁa"th’%
outsider as a Member, &&4:the petitioners of these | Q-

cases had qualified in tne written test and had appea

for viva-voce test on the dates and at the places | |

intimated to them.

L
Al
e




TN L

=

o, |
3. Before the result of the selection could be finale
ised and published, Sri Khan had retired and Sri B.P.Bhnar- ||
gava, a senior officer of the Northern Railway had assumed
the charge of the Commission on 16.8,1982, The services ;j
of Sri Khan were terminated on 24.l0.l98l.;iid he was f
reinstated on 28.11.1981l. The confidential records pertain—

ing to the competitive examination in question remained

4

:

:
with him and were not handed over to Sri Us.5.D0ngra, who Jﬂ
had succeeded him during this short period. After the
interviews were over on 10.,11.1982, Sri B.P. Bhargava vide

nis D.U. letter dsted 11/12,11,1985 addressed to the Addl.

Director Establishment (i), Ministry of Railways, New f
I
|

Uelhi brought to his notice that on the last date of inter~ !

view, certain candidates were called whose applicetions
were not available and some candidates who were czlled for

interview were otherwise not eligible and some candidates

who actually did not belong to SC/ST communities, were
placed in that category. By his another D.U. letter dated

he

5
12,11.1982, Sri Bhargava reported to the same officer the -?!

8
details of the conversation/had on telephcne with Sri ;

Abdul Khaliq, Officer on Special Duty to Sri G.K.Jaffar

i

A8

Sharif, the then Minister ofer State for Railways that day,

conveying the desire of the Minister to finalise the resul- i
ts within 7 days and his (Sri Bhargava's) reply showing :
his hRelplessness in finalising the results in view of ?
serious irregularities coming to his notice., It was also ﬁ;
mentioned in the said D.U.letter that Sheikh Mustay Ahmad 4
Head Clerk {Confi&entialj of the Commission had been asked¢ 1

by him to hand over charge of the Confidential Section as | ﬁy

| RERS
| R

advisable.

the compilation of the result under him was not consideree f?
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4, To have an idea of certain irregularities alleged %o

e e

have been comnitted by the candidates, examiners and the staff

Of the Commission including the then Chairman Sri Khan in E
conducting the selection a4 this stepe we will like to state ;
that on 14.£2.1983, Sri Bhargava by addressing a detailed D.U. :
letter to the Director (Establishment), Ministry of Hailways ;1
New Delhi stated that he had already pointed out certain gross _ET

f

irregularities in conducting the selection o sccount of which

{
the results were likely to be delsyed, He pointed out the vari-#!}
Niaate - il
ous defects in finalising the results and also gave a gist of 'E:
the gross irregularities coming to his notice in connection fl:
with this selection. It was reported that on the basis of the

statistical analysis made, most of the candidates having roll s

nunbers in a particular range had qualified whereas the pass

percentage in other ranges was very low. OCut of 559 centres

about 607% candidates appearing difi 55 centres only had qualified §f

ey,

in the written test. He had also given a state-wise and sta-

——

tion wise break-up of successful candidstes in the written
examination, which showed the concentration of successful
candidates at particular places. Sri Bhargava had opinea that
all bright students could not concentrate at certain places

ana there should have been a uniform distribution all over the

|
.
\
!
|
i

country, where the examinations were held. Sri Bhargava had

further pointed out that in all there were 244 examiners but

the answer sheets of about @0k successful candidates were eva-

iy

luated by 37 examiners only and even out of those 37 examiners,
the full particulars of most of them were not available in the
office of the Commission. Some of the glaring irregularities
detected by Sri Bhargava on his screening about 2000/3000

answer sheets and mentioned in the said D.O. letter HEQE.EE
ﬂl&lffﬂm

. o A s 1
(i) candidates writing wrong roll numbers ﬂnfﬁﬁﬁﬂﬁgﬂfm*ﬁ

..\—‘. i

follows i=

bt g B
omitting to write roll numbers in words were found qualified ;

o
‘
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(ii) the hand writing in which the roll numbers in figures
w;ﬂewritten)was different than the hand writing in which the

rull numbers in words appeared ;

(iii) different ink was used in writing the roll no. and the [

answers ; E

(iv) some answer sheets were written in 2 or 3 hand wriclings

ana over writings were not treated as mistakes ; l
i

(v) no notice of too many cuttings in the answer sheets was

takan;
(vi) in some cases, no cognizance of the erasers in the

answer sheets was taken and in a number of cases, marks were

allotted even for incorrect answers, |
I

(vii) some answer sheets were not initialled by the examiners{§
at all and in some answer sheets only the initials of the 1

examiners appeared without their names and designestion ; '

(viii) in some cases, the names and the initials of the |

examiners were different ; ;

(iX) in some cases, in thé answer sheets, the totalling
was incorrect ; and

(x) more than 5 correctiocns in each section wewe not

permitted and such corrections had to disqualify the candi-

. i — -

dates, which was not done.

5}, Sri Bhargava hasd further pointed out that looking at
the question paper, it was difficult to score more than 60%
marks in the written examination. The question paper consist-

ed of 3 parts having 50 questions in each part. These 130

questions were to be answered in 10O minutes but some @ggﬂfg.}

‘dates had secured 145 marks and above in the written test.

? ik

remarkable feature of this D.O,letter gﬁﬁ%ﬁi&ﬁﬁfﬁﬁﬁﬁaﬁﬁfﬁéﬁﬁ”

lists were prevalent in the Commission before the interview,
i -
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Before the interviews lists were made for those candidates

who were to be selected and they were indicated 1in these i

summary sheets in the form of dots in the cases in which Q'
the interview was to be conducted by the Chairman and in }
cases of the interview .conducted by the Member Secretary, b

the lista.or chits were reported to have been handed over | §

to him by the “hairman or his agents. According to his
information, 3 dots- VVIP-denoted that the candidate had to |/
be selected at any costs. Two dots =VIP-denoted that the |

candidate had to be selected and one dot- important-dencted f

the he shculd be considered after the candidates having

3 and 2 dots. |
X In the end, Sri Bhargava concluded that in view of 13

serious irregularities, he had come to the inevitable 5!1

conclusion that this result should be declared null and

void and an inquiry should be held by an independent agency |
Sri Bhargava sought the direction of the Railway Board and |

stated that he would not announce any decision till he

heard in this connection., Sri Bhargava had also reported
the matter to the Director (Vigilance), Railway Board,
New Delhi,

T Before anything could be finalised by Sri B.P.
Bhargava, he was succeeded by Sri W.K.Agarwal as Chairman
of the Commission in June 1983. A news item appeared in
the Indian Express of 18/19.6.1983 highlighting the variousfis
irregularities committed in conducting the selection for t
1465 candidates of categories numbers and 1 and 2 and

the matter was also echoed in the Parliament. Sri ﬁiﬁﬁﬁ*

'F ¢ﬂ [ -{-: ¥, -'...

gava vide his D,0. letter dated 13ﬂ7”1933 QEQGQM?EiHL
alternatives to the Director (Esia’bﬁg gé, m- e

r 1 ‘
i ﬂ.‘ﬁ-
f

hold fresh examination after scr‘"a

ot AL j
tion and interviews cendun@g;ggwﬁhw;:[pd.
e i:p:fl':r

X i SRR R oy B s T
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Chairman Sri Khan or (iii) to re-assess the marks given in ;%
the written examination as well as viva=-voce holding back the }
names of those candidates where there was even slightest
doubt of irregularity. In reply the Railway Ministry vide |
) (Ot dowmananit CA-CWA TN 40 FI

its secret D.O. letter dated 20.9.1983 communicated its '
(AN

following decision to Sri Agarwal ;-

£ #1981 Examination

L4 (i) Ihe Service Commission should frame policy
direction to be adopted with a view to sort out
apparent bonafide and malafide candidates with the
assistance of an officer of Vigilance Directorate.

(ii) The Commission should first sort out the 1400
or odd candidates who were designed to find place

in the panel from the bottom so that those who had
Secured upto 135 merks or so as may be considered by
the Commission could possibly be obtained by the |
candidetes, Out of these cases, they should disqualify j}
the candidates where thers were apparent reasons for
malafide, as may be adopted by the Commission.

=T e gt il 10

—— .
i ;

(iii) In respect of persons who have secured higher
marks, the Commission should scrutinize the answer
sheets of such candidates, keeping in view -

(a) similarity in the answers given;
A (b) where same ink has been evidently used;

(c) Persons with higher marks can be called
for interview again ; end

(d) other reasons as may be considered

appropriate,

(iv) The results should then be declared on the
basis of candidates sorted out and found bonafide.

(v). The Railway should clearly bg told that the
persons to be empanelled are to be appointed on adhoc
basis till finalisation of the scrutiny and the
seniority inter-se would also be according to the
merit list to be finally announced by t he Commission,

(vi) In the first instance, the Commission should
scrutinize 1400 or so candidates as would have found ,
place in the panel and then rbs@ﬁﬁ”ﬁﬂ'ﬁhﬁ_Eﬁﬁﬁ;_gythﬁ ]
further papers, if sonsidered necessary, bgg%ﬁr b o
lower priority. oyl i S

(vii) The papers sorted out cnd found malafi G2 should i
| be handed over to Vlgilaﬂﬁﬁ'ﬂ.;ﬂ' T !
» tiny. The vigilance should als be ted

cases where doubts exist."
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8, IThe office of the Commission had prepared a tentative

R ——Y VRS

Or provisional list of successful candidates for being approv=|
ed by the Chairman for the declaration and publication of the ;r
result. But after the necessary exercise in the light of the
directions of the Railway Board, t he Chairman of the Commiss— |
ion cleared 577 candidates on 22.9,1983 out of the said list ,%

:

and their result was published on 24.9,.,1983 in a Hindi Daily ;{

(Amrit Prabhat) of Allahabad. The Chairman issued one other |

notification on 25.11.1983 in partial supersession of the

result declared by him on 22.9.1983 for deleting the result
of 3 candidates and for adding the name of one new candidate. }'
|

to the said list of 577 successful candidstes by way of

correction. On the second round of the scrutiny the Chairman [8&
i 3

cleared 809 more candidates deleting the names of those
against whom illegalities and irreqularities were discovered

and their result was published on 22,2.1984, I

Sie Aggrieved by the declaration of the piece meal result
of 577 candidates on 22,9.1983, the first of these petitions, |
namely, T.A°No., 1298 of 1987 was initially filed by four ‘
petitioners on 22,11,1983 with a prayer that the result

declared on 22.9,1983 be quashed and direction be issued to

the Commission to declare the result of the entire examinat=-
ion afresh. One more prayer was made to the effect that the
re-examinagtion process fixed for 27.11.1983 in the office of
the Commission be also quashed. The petition was admitted on
6.2.,1984 and on the same day, an interim order to the effect
that the result of the examination as declared on 22.9,1983
shall be subject to the decision in the writ petition was
issued by a Division Bench of the Hon'ble High Court. The ¥ il

the result in piece meal. Iha'nesﬂmgg;;ﬁf;ggﬁagggﬁ
TP -
B

-
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declared on 22,2,1984 after this interim order. It appearsi
that after 22.2,1984, no further piece meal result was
declered and the result of 8l candidates was vyet to be I
declared to complete the total of 1465. Vide interim order

dated 18.9,1984 passed in T.A.No. 113 of 1987, Hon'ble Mr.

Justice B.N.Sapru, constituting a Single Bench had permi-

tted the respondents to make appointments in pursuances of
results declared as above but the appointments were made

subject to the final orders in the writ petition. Similar

interim orders were made in various other writ petitions

and the result declared and the appointments made were

P S

AT, T

=
5.

e

made subject to the decisions in these writ petitions.

10. In T.A.No, 1298 of 1987 filed against the Railway
Board, Railway Service Commission and the General Manager

Northern Railway, the allegations are that on 21.9.1983

Sri V.K.Agarwal, Chairman of the Commissicn had issued a i,f
|

notice in the Press stating that the result of the inter-
r&aw
views held in 1982 in pursuance of theiggrexamination

conducted by the Commission in Feb.198l, which was to be §

delcared by Sept.l1983 could not be completed due to
unavoidable circumstances and the same would be declared
by the end of OUct. 1983, The result declared on 22,9.83
wys thus surprising and without necessary process, the
result should not have been declared in piece meal. It
was further stated that the part result was declared on
account of the vigilance enquiry and the result of the
candidates cleared by the vigilance had been declared as

the vigilance could not go through the papers of the

remaining candidates, OUn 23,11,1983, the Chairman aﬁ.tha.* 

Commission had issued a fresh notice stating that on

account of certain unavoidable cipcgﬂﬁtiﬂﬂﬁgﬁab“e“*”

mentioneeé in the said notice was t

27.11.1983 at 5 centres. It wag
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against which the relief was sought in this writ petition.

AS there is no further controversy about this re-examination 1

in these petitions, it will suffice to say at this stage

e b e
- R

that this re-examination of only such candidates was schedul- |

LT R o aau o -

ed to be held whose answer books were not found tracesble in
the office of the Commission.
11, The validity of the piece meal result of 577 candi-
i dates declared on 22.9.1983 was challenged in this writ
g petition on the ground that the vigilance department could ncot
abrogate the powers of the Commission to process, scrufinise j

and declare the list of successful candidates and proper it

=i T -

propor-tion of the reserved vacancies could not be maintained
in the piece meal result. Twentyfive more candidates joined

LAY

this petition as petitioners. An amendment for seeking

further relief to quash the result dated 20.2.1984 (publish-

ec¢ on 22.2.1984) was sought in this petiticn and a supple-

mentary affidavit was filed stating that the petitioners

had secured more marks then those who were declgred success-
. ful by the Commission and the merit list of 1465 candidates
was arbitrarily tampered with and superseded by Sri V.K.
Agarwal in an irreguler manner. It was also alleged that the |
p summary sheets of the interviews held was signed by the |

Member Secretary Sri G.D.Chaturvedi but subsequently a new

summary sheet was prepsred by Sri V.K.Agacwal which did not

I —— —
#ﬁ-—i ¥ i
= S [ g

bear the signautes of Sri Khan and Sri G.D.Chaturvedi. In H
connection witlr serious irregularities committed by Sri

|

E

i-‘.
V.K.Agarwal in conducting the written examination fixed for 1]

k

-

26,2.1984, Sri V.K.Aga-rwal and Sri D.D.Agarwal, Joint

Director of the Railway Board were suspended.

—nT———-ﬂ—r =
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2 i "
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12, In the counter affidavit filed by one Kedar

) h&m,kﬁnﬂiiiuigguiz,the :ngiz$22§g§¥ counter affidavit filed by
one Kanhaiya Lé@kandﬁ;eply to the implesgdment application
filed by the Member Secretary Sri Sudhaker Misra of the
Commission, it was stated that when Sri B.P.Bhargava
took over as Chairman of the Commissiocon, he discovered
certain illegalities and irregularities in the examinat-
ion in question and referred the metter to the Railway
Board and the Rallway Board had directed a vigilance
enquiry to be conducted in respect of the said irregular-
ities. The results of the candidates were declared only
after clearance from the vigilance department of the
Railways. There was no illegality or irregularity in
declaring the result. The piece meal results were dec-
without following the merit position and the appointments
of the successful candidates were recomnendec toc be made
on adhoc basis. The Commission is not a statutory body
and it works under the Ministry of Railways and subject

& to its administrative control. In case any illegality

& or irregularity isdiscovered by the Railway Board in

connection with any selection, 1t can always refer the
matter to the vigilance department znd the vigilance

department is competent to issue necesssry directions

as the circumstances may require. The provisicnal list

was never approved by the then Chairman Sri Khan.
13. In pursuance of the direction of the Railway
Board, Sri V.K.Agarwal had personally scrutinised the
matters in detail and the partial result was declared
by him in Sept. 1983 strictly in order of merit from

a the provisionsl list and the candidates who were dis-

SEmm

- .F....n.ﬂ“n-
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qualified were deleted from the provisional panel and
Subsequently the entire result was declared. The names
of only such candidates were deleted from the provision=-

al list who were found disqualified on valid and legal

grounds and not for arbitrary reasons. The petitioners Iﬁ
were disqualified and as such, the question of their ;é
securing higher marks is not relevant. Zhaxefereyx sri L
V.K.Agarwal had not prepared any fresh summnary sheet,
e He had signed only the final panel which was declared
and the allegations to the contrary are not correct.

¥ In the supplementary counter affidavit, the reasons

-

for not finding the petitioners successful in the final |
examination were given., The petitioner no.l Santosh
Kumar Pandey is shown to have obtained only 149 marks

while the last candidate of general category recommende

for appointment had secured 160 marks and as such, the
petitioner no.l could not be recommended for nis low E

|
|
marks. Similarly, the petitioner no.2 Rejendra Kumar {

= had secured only 158 marks, less than the minimum marks {'

o ee——
s T —
W '."

—

and could not be recommended. The .etitioner no.3
was recommended for appointment for a posf of category
no.2 gnd he has wrongly filed the petition., The
petitioner no.4 had committed more than 5 mistakes
and in terms of instruction no.5 priated on the quest-
‘2 ion paper, he was disqualified. Reasons have been
<ff given for not recommending the names of other petit-
ioners who had joined the petition afterwards and it

does not seem necessary to give their details here,

14, In T.A.No, 113 of 1987, the relief claimed

by the sole petitioner is that the entire record of

the examination held in pursuance of advertisement

dated 13,11.1979 br sealed and the result declared on éi}
:
24,9,1983 and 21,2.1984 be quashed and the respondents | i

be commanded to declgre the candidates in the original




s
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selection list gss successful, Sri B.P.Bhargava, ex-chair-
Man and Sri V.K.Agarwal, the then Chairman were also imple-
aded by name as respongent nos. 4 and 5 in this writ n
petition besides the 3 réspondents aforesaid. The alle- }
gations made by the petitiﬁper in this case are that
according to his information, after the interviews were
over, a list of 1465 successfuyl Candlidctes wss drawn and
was ready for publication when Sri B.P.Bharvaga had taken |

over as Lhairman., In order to have hils own candidates,

[

Sri B.P.Bhargava is shown to have raised a false bogey of
irregularities in the atforesaid examination and he wWas

Successful in his maneourings by which the vigilance

e
.-.'_"‘—"-""ﬁr--"\----—r—- .

inspectors were given control of the examination under ft
lis supervision. His successor Sri V.K.Agarwal reaped #

the fruits of the interference of the vigilance depart-

ment. The vigilance inspectors tampered with ang changed ‘

the list of the selected candidates without any basis ang HE

arbitrarily, Nepotism, favouratism <nd illegal gratifi- g&
=, cation prevailed in changing the list and those candiastes fﬁ

who were not selected were given places among the selected

Candidates with ulterior motive. According to the reliable
information, the name of the petitioner was in the list of

selected candidates and he had secured a high position but

i
Ris name did not appear in the list of the successful cane f%
didstes and the candidates who had secured less marks than H
him were declared successful by manupulations.

1Ok In the counter affidavit filew by Kanhaiya Lal,

Asstt., Secretary of the Commission, it was stated that the

selection becomes final only when it is approved by the

Chairman of the Commission., Before the result of the Commi~-

< e s e
-

ssion could be finally approved by the Chsirman, a large il §

number of complaints of mal-practices, serious irregulariti- |
{

-
i
i
b
- —

€S anda corruptiong were reported to the Railway Board in

i

respect of this selection and the complaints were highlighteqr
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in the newspapers and the Parliament whereupon the matter | |
Was referred to the vigilance department of the Kailway
Board. After thorouyh investigation, the vigilance E
department found the complaints true and ori V.K.Agarwal .)
was directed by the Board to Satisfy himself about the fg

irregularities alleged to have been committed before

finally approving the panel and it is only after the
screening made by Sri V.K.Agarwal that the result was [ ]
declared in accordance with rules and the allegations
made by t he petitioner to the contrary are false and

|
|
concocted. 5“
16, It was further stated that the list of lf
:

candidates who had qualified in the written eXamination

was scrutinised and approved by Sri Khan and the Candlidat- {!

es/called for interviews according to the said list. The ']

provisional list of successful candidates after interview j

weS prepared by the office, which was subject to the final ﬂ-

approval of the chairman. Sri B.P. Bhargava had simply éi;
submitted his report in respect of the illegality and !3
irregularity coming to his notice tc¢ the Railway Board 1
and the personal allegations made against him are totally it
false. The perscunal allegations against Sri VeKeAgarwal
were also denied and it was s%atEu that the name of the
petitioner was deleted as there were about 22 corrections
in his answer sheets and different ink was used in making
the corrections. The marks awarded to this petitioner

and the total were cut and rewritten by the exasminer,

The petitioner had passed his High School and Intermediate E’r

in third division and had no previous experience but he .
wes awarded 435 marks out of 45 marks for personality etc., %;fs

i
{1

and again 15 out of 15 marks for previous experience. In

this way, out of 75 marks, he was awarded 71 marks in the

i p——
- i -

e —— i i, - . &,
g g

viva-v.ce test. No candidate who has been selected has |

committed more than 5 mistakes and the petitioner was dis-
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qualified in accordance with instruction no.9.

L7/ In T.A.No. 114 of 1987, again there are 5 respon-
dents and 4 petitioners. The relief claimed in this peti=-
tion is to quash the list of successful candidates publish-
ed on 25.6.1983 (?) and 26,2, 84(?) and to declare the
candidstes of the original selection list as successful,

The allegations made in the writ petition are almost the

same as made in T.A.No. 113 of 1987 and need not be repeat- |

ed here.

18, In T.,A.No, 115 of 1987 there asre only 3 respone-
dents and the relief claimed is that the result dated
20.2.1984 be quashed and it be declared 4ddk the petition-
ers 2: included in the list of successful candidates as
prepared and approved by the then Chairman Sri Khan.,

19, In T.AdNo, 117 of 1987, there are only 3 respon-
dents and a single petitiocner. It wss filed on 5.1.1984
chd the relief claimed is that the result declared on
22,9,.,1983 be quashed and the fresh result of the entire
examination be ordered to be declared, The petitioner did

not allege in the petition that his name was in the list

of the successful candidates and only the general allegat-

ions about the result were msde. In the counter affidavit |

filed in this case, there is no allegation as to whether
the petitioner was recommended in the second list and if
not, what were the reasons of not finding him fit for
selection.

20, In T,A.No. 118 of 1987, there is only one
petitioner and he has prayed for quashing bot., the lists
of successful candidates and for decla%ing the result of
the original selection list. In the counter affidavit

filed in this case by R.C.Srivastava, Assistant Secretary
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of the Commission, it was stated that in the screening |

& Ao Ypuaad Anal, ]
made by the Chairman, Sri V.KJAgarwal,nthe marks awarded |
to the petitioner in the viva-voce were tampered and
manupulated. There were cuttings and interpolations and |
in place of the original marks awarded to him, 66 were re- ;’
written. The entry was initialed only by one member of the
Selection Board. He was accocdingly disqualified and was not
recommended for selection byt he Chairman. Inthe rejoinder,
the petitioner has stated that the officials of the Commiss- §
ion itself had tampered with his result and this could not [
be a ground to disqualify him and the action of the Commi- |
ssion is malafide. It was also stated that no inquiry wes
made before taking the action against the petitioner by the
Commission.,

21, In T.A.No. 119 of 1987, there is again a single

petitioner and the relief claimed by him is the same as in

the previous petition. In the counter affidaivt filed by 1h

the Asstt. Secretary of the Commission, it was stated that ft
ocn screening the answer sheet of the peltitioner, it was |
found rewritten to the extent of about 90% after scoring . |
of the original answers. The petitioner, who is merely a
Matriculate, could not have time to revise the entire answer .f“
sheets. He had committed more than 5 mistakes and he was |
disqualified under instructicns 6 and 9. Despite giving
repeated opportunities, the petitioner did not file any
rejoinder in this case and in the written arguments submitted
on his behalf, there is no reply in respect of the irregu=~
larities found in the answer sheet of the petitioner.

22. In T.A.No. 123 of 1987, the petitioners have
challenged the validity of the declaration of the result |
of 809 candidates on 21,2.1984 and have prayed for declaring ff?f
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the result as originally prepared. In T.A.No, 125 of 1987

the petitioners hgve prayed for quashing the results

declered on 24.9,1983, 25,11.1983 and 21.2.1984,

23, In T.A.No. 1300 of 1987, the petitioners have ')-
prayed for quashing the result declared on 21.2,.1984 and |

for declaring the result as originally prepared. In T.A.

No. 1304 of 1987 filed after the declaration of all the

results, the petitioners have not prayed for quashing any ﬁ_
result and have sought a direction for declaring the éjﬁ
Candidates of the original selection list as successful, i;t

In T.A.No. 1309 of 1987, the petitioners have further :
i

prayed for a mandamus directing the respondents not to app- ||}

olnt any candidate of the second list published on 21.2.84
declaration of the
and have not sought any direction in repsect of the/ first

1
(|
{
|

|

result,

24, In T.A.No, 1469 of 1987 filed after the dec-

laration of the second result, relief sought is that the

result published on 22.9.1983 be guashed and the fresh
result of the entire examination be declared. In T.A.
No. 1793 of 1987, the only relief besides summoning the
record is that the candidstes of the originel selection
list be declared successful. The relief sought in O.A.

No. 20 of 1985 is that the respondents be directed to

declsre the result in accordance with the earlier merit
list and the result illegelly declared by them be set

aSide.

29, In the remaining petitions, reliefs claimed

are thaet the results of both the lis® dated 22.9.1983
and 22,2.1984 be juashed and the result of the ocriginal

selection list be ordered to be declared. In T«A.N0O,1469
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of .1.987, Taﬁil‘iﬁt .].607 of .1.‘3]8? and U.ALNO, 20 of 1985,

the sole respondent is the Reilway Service Commission

Allahsbad, while in the remaining cases, there are j

i

either 3 respondents, namely, Hailway Board, Railway
Service Commission and the General Manager or 5 res-
pondents which include Sri B.P. Bhargava and Sri V,.K.
Agarwal in their personal capacities. The counter

affidavits have been filed in these cases only on "
behalf of the Railway Service Commission and the f'
other respondents did not file any counter affidavit. f
The general pleas taken by the Comnission in its | H
counter affidavit;héve already been stated above and ﬁ
the specific pleas raised in respect of the indivi- “
dual petitioners shall be discussed while taking up V

their cases in the later pert of the judgment,

260, Though, by the interim orders passed by
the High Court of Judicature at Allshabad, the results

declared and the appointments made in pursuance there-

of were made subject to the decision in these cases, ;i
it was considered expedient to give a general notice it
to all the selected candiuctes under the 3 impugnes I
lists by publication in the newspapers and the offici=-
al gazette of the Northern Railway as their results

were sought to be gquashed. A number of persons put in

appearance in reply to the said notice and filed their

short replies stating that they were selected on merits |||
J and there was no irregulsrityes in preparing and dec-

laring their results and they are already in service

and the allegations made about the irregularities in
declaring the results were not correct., It does not

seem necessary to mention the names of such perscns

and discuss their replies in detail,
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27, Un behalf of the petitiuners, tne arguments

were advanced by a set of 7 lawyers. A basic question
challenging the powers of Sri V.KeAgarwal, Chairman of the |
j Commission {evamending or altering the results of the n
selection-examination has been raisec by them. Placing ;
reliance on paras 102,109 and 112 of Chapter I, Section B
of the Indian Railway Establishment lanual (hereinafter
referred to as the Manual ), it was contended that direct !I
> recruitment to fill class III posts of the Indian Rallways
has to be made through the Commission and the names of éf
successful candidates who are recommended by the Commission |
have to be exhibited on Notice Board in the Commission's
office. Though para 112 provides that selection of g
candidete by a Commission is no guarantee of the employment

on the Railway, the recommendations made by T he Commission

are always accepted by the railway administration and the
appointments are made subject to medical examination and i.

the caendidates being otherwise found suitable for service.

- According to them, on the receipt of the recommendations of §
the Commission, the sdministrstion simply insists for medical gﬂ
examination and character verificstion to ascertain the an- ;
tecedents of the successful candidates to judge their suits- |
bility for Government service and in other respects, the i.
administration has no choice. As such, the recommendaticns I;
once made are final and it confers a right on the successful }f

candidate to get an sppointment and if this right is infrin-

i
t
1
!
(|
M
I
ged otherwise than in accordance with law, the action of the | 183
|

authority who infringes such right is liable to be quashed ‘$
as illegal and unconstitutional. This argument of the :q%
- petitioners is based on the assumption that before Sri Khan ﬁ:_

retired as Chairman of the Commission on 15.8.1982, the

result of the entire selection based on written examination
and viva voce was ready for publicstion and by making

alterations in the said result, Sri V.K.Agarwal deleted the

|

{ |8
names of the petitioners and introduced the names of certain N R

r
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other persons in their places with personal consiuerations
and ulterior motive.
20, This contention of the petitioners is not

oS S
factually correct. without enteringnintm the guestion of /i
motive with which the alterations were made by Sri Agarwal
we are of the view that during the tenure of Sri Khan,
the interviews of only general candidates were cuncluaed
on 3.8.,1982, The interviews of the reserved cstegary
candidates which had started on 23.8.1982 were still in
progress and were cuncluded on 10,11.1982. The stage of
finalising the result had, thus, not reached during the
period of Sri Khan., Both the types of candidates- general
and reserved categories- are before the Tribunal and as
such, it is not correct to say that before Sri Khan head

laid down his office as Chairman of the “ommission, the

resultg of the examination held on 22.2.198% was ready.

It is altogether incorrect to say that before Sri Khan

retired, he had approved any list of successful csndidates fi
for declaring their result. It has been stated in the bE
counter affidavits filed on behaslf of the Commission in
these cases that the result of the written examination was |

approved for declsration and publicetion by the then

Cheirman Sri Khan and the provisional result after taking

into consigeration the marks obtained by the candidates

—
e e R = e WY

S ——
e e . gy =, =

in the viva voce test was prepared after lnterviews were

e P s 5
3-—?'1--—5—".
e e

over and such result was to be approved by the Cheirman

— - - i - —
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before it could be declared and as the result was not

approved by the then Chairman Sri B.P.Bhargava, no can=-

R e o
e

-, 'y -_.l\.-im"a‘i-ﬂ_i;" m

didate mentioned in the list of the successful candidates

——
S

acquired any right under the law to seek an appointment

under the railway administretion. Placing reliance on |
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paras 214 to 216 of Chapter LI, Section A of the Manual

the further contention made on behalf of the respondents
is that after written and viva-voce tests, the names of
the selected candidotes are to be arranged in order of
seniority and the list has to be approved by the compe- \
tent authority. After the recommendation of the Select=-
ion Board are accepted by the competent authority, the

nemes of the candidstes selected by the Selection Board
have to be notified, Their contention, therefare, is ’
that unless the result is approved by the competent i
authority, the stage for its declaration Oor publication {
does not arise and as Sri Khan had retired before the

result of the selection was declared, the contention of

the petitioners is devoid of any force.
29, Reliance has been placed on behalf of the I

petitioners on Union of Indig Vs._johan Lal Kapoor (1973
(2) SIR-824) ; S.Govindaraiu Vs. K.5,R.T.C (A.I.R. 1986 ?i:"l%
>.6,=1680) and B.B.Ramana Vs. Central Provident Fund hf

-
e =

Commissiocner (A.T.H. 1986(2) CAT-587) in sugport of
their contention that inclusion of the name in the se].e:-:-qa:‘l:.Lll
list gives an opportunity of appointment and if the name }:i
from the select list is deleted without affording an if}
Opportunity of hearing, the same is 1llegal. It has ;l

already been made clear, as above, that there was no lr

select list till the results were declared in piece meal

by Sri V.KiAgarwal and the petitioners did not acquire f'{
'y ode @l , Fi
any right by the inclusion, of their names in the provi- Hﬁ
sinal list prepared by the office of the Commission ; li
after the retirement of Sri Khan on the basis of the |

3
marks obtained by them in the written and viva=-voce tests
|

In the rulings relied upon by them, the names were iDCluﬂ

ded in the final select lists, which stage had not reac-[

!

f

hed in the cases of the petitioners. ; f‘*
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30. As a corollary to their basic argument, tim afore-
mentioned, it was vehmently urged on behalf of the petition-
ers that the chairman Sri V.K.Agarwal had embarked upon an - o
enguiry and scrutiny under the instructions of the Kallway
Board and as his decision to do so was not his own snd 1nde-
pendent decision, the action taken by him in pursuance there-
of is illegal and without jurisdiction. In other words, the
contention of the petitioners is that th.ugh the railway
administration or the reilway ministry wes a superior and
supreme authority in the matters of appointment, but as 1t
had delegated its power to make the selection to the Commi-
ssion in accordance with the instructions centained 16 the W f
Manual, the Commission should have exercised its powers \
independently and on exercising such powers, on the advice
and instructions of the Kailway Board, its decision should
be deemed to have vitiated under the law. In support of this
contention, reliance was placed on a Single Bench decision ﬁ
of the Allshazbsd High Court in Lala Krishna Chand Jain Vs. k
District Magistrate ( 1956 A.L.J.-809); Bombay Municipality 1
Corperation Vs, Dhondu Nerayan Chowdhary (A.I.Be 1965 5.C.=
1486) and Manohar Singh Vs. State of M.P. (A.I.K. 1986 i.P. I

31, The correctness of the principle of law urged on

behalf of the petitioners cannot be disputed. It can also
not be disputed that whike conduct.ng the written examina-

tions and interviews and the preparation of the result by

Commission was not merely an administrative act but it was

an act of quasi judicial nature anﬁ had to be performed

i -.Ag—- — i -

according to law and the rules Eé&d dowrn by the Railway

Board., Before embarking upon further discussion on this legal

L v

issue, we will like to examine the factual position to se-e

whether the contentiong raised on behalf of the petitioners

-~ -—!""'E"J'-
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holds good in the circumstances of these cases. e have
already pointed out in the eaerlier part of this judgment
that after the retirement of Sri Khan when 5ri B.F.Bhargava
had taken over as the Chairmen of the Commission, he had
addressed certain D.U,letters to the Railway Board bringing
t0 its notice the various illegslities and icregularities
coming to his notice in conducting the written and viva=voce
tests for 1465 posts in question. Before any final decision
in the matter could be taken, Sri V.K.Agarwal had taken over

as Chairman of the Commission in June 1983 &nd vide his D.U.

Director Establishment of the Ministry of Railways, mentioned
e

i

| -3

letter dated 13.7.1983, Annexure C.A. 45, addressed 1o the f
[

f

above, he had suggested three alternatives to sort out the
scandal made in conducting the written examination and the

- h';!-g""‘"““" -
interviews in this selection. The third alternativehruns as

follows &=

N Reassess the marks given in written examination
as well as viva=voce and holding back the names

of those candidates where there are even slightest }

doubt of irregularity." “
1

32, It was thus the suggestion of Sri V.K.Agarwal to

reassess the marks given in the written examination as well ||

as viva voice and hold back the names of those candidates

about whom there was any doubt. The Railway Board vide LS
D.0.letter dated 20.9.1983, copy anrexure CA 6, had suggest-'{
ed a middle course. The adviee given by the Railway Board

regarding the 1981 examination has been quoted in verbatim

details, the course sought to be adopted by Sri V.KeAgarwal

:
i
1
| bR
in pera 7 above. This advice elaborates, with necessary { LF
{ t
|

in his letter dated 13.7.1983. e are further of the view
that this letter of the Railway Board contained certain
instructions by way of guidance to the Chairmen of the

Gommission being his administrative and supervisory head to

take his own decision after doing the necessary exercise, i

The Railway Board neither intended nor, in fact, conveyed

je—
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any decision of its own in respect of any individual candi-

date and the final decision was to be taken by the Chairman
of the Commission in accordance with the guidelines laid down i
by the Railway Board. We are, therefore, of the view that the .,
Railway Board neither took any decision 1n respect of any N
candidate nor asked the Chairman of the Commission to follow
the same in declaring the result. In our opinion, it wsS the
duty of the Railway Board to help and guiethe Chairman of the

L

Commission in the event of his being cunfronted with number
o

of serious complaints in conducting the selection and the

Railway Board would have failed in its duty in case no steps ?

had been taken by it for guiding the Chairman on seekings its F

guidance in the serious situation in which he and his imme-
diate predecessors were olaced after the retirement Qf Srt \
Khean,

33, The Railway Board had suggested that the Commission
should frame policy direction to sort out bonafide and mala-
fide candidates with the assistance of an officer of the |

vigilance department. The suggestion of taking the assistance t

of the vigilance department could never be objectionable i
as the vigilance directorate 1S under the Railway Board and

it is not a wing of the Police or its Intelligence Depertment.|
The office #ksedf of the Commlssloﬁmﬁélng directly or 1nd1rect
ly responsible for the slleged illegalities and 1rrugular1tles f

the Chairman could not perform this uphill task alone and hlSI

taking the help of vigilance cannot be said to be illegal.

je are further of the view that the Chairman had simply to
take the assistance of the officer of the vigilance director- |8
ate and not his decision. The decision was to be ultimately '

taken by the Chairman himself after necessary scrutiny.

- e
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ultimate result wseclared by Sri V.K.Agarwal cannot be

said to be the result declared without application of

T e
S ——— g e -

his mind and as such, in no way it can be sald to be

the result actually declared by the Railway Board throu-
gh Sri V.K.Agarwal, “hairman. There is, therefore, no
foundation for the legal issue raised on behalf of the

petitioners.

Sheir In the case of Lala Krishns Chand Jain (Supra) |
T T e -J
the Rent Control Oificer wes Gﬂ?ﬂ%&ﬂg the delegated :
g
powers of the District Magistrate under U.P.(Temporary) |
*« 3
GControl of Rent and Eviction Act 3 of 1947 had made an [
allotment in accordance with the allotment actually 9\
made by the District Magistrate himself and &s such, in ‘
Eviction

that case, it was rightly held that the kent Control and
Officer had done so without the spplication of nis own
mind and had acted according to the decision actually
taken by the District Magistrate. In tThe present case, Ji
no decision in respect of any candidate was taken by i

the Railway Board. In the case of Bombay municipalitiesf{

Corporation (Supra), the Hon'ble Supreme Court had
observed that the decision taken by an officer under

the delegated powers while acting under the control and

supervision of the officer delegating such powers will

amount to the decision of the officer to whom the poaers ﬁ
i8
s

are delegated as the provision to act under the control

S —— .
=,

and supervision of the superior authority has to apply

only to administrative function and not to judicial or

e

o i
s

quasi judicial functions. In our opinion, this decision

o S

does not support the petitioners at all. In Manohar 18

Singh's case (Supra), it was held by a Division Bench

—y =

of the Madhya Pradesh High Court that an order passed

by the Comaissioner under iM.P. Municipalities Act as

|
{1
1

|
|
|
|
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delegate of the State Gouvernment, cannot be revised by the

L —

State Government under its revisional powers., There is no

such case before us.

30, Un the other hand, in Kanhaiva Lal Vs. a

Union of India (1987 (4) A.T.C.-83, it was held by the

Jodhpur Bench of the Tribunal that just, fair and appro- 3
priate course in @ circumstances of the case was to ..;3
have amended the panel by deleting therefrom the names of |
the candidates in respect of whom the said iiregularities ?

were discovered. It was further held that the plea of

A—
= DT,

estoppel is not availlable against a statutory provision

or even administrative instruction having the force of law. |
N

The Chairman of the Commission was, therefore, right in R
deleting the names of only such candidates from the .}
provisional result against whom certain irregularities ;é
were discovered and the Chairman committed no error in F
following the guidelines suggested by tne Railway Boareé in |

reply to his letter suggesting certain alternatives. d

37, In Kusheshwar Rai Keshri Vs, Union of Indiag

(1987 (3) ATC-444), the Patna Bench of the Tribunal while

interpreting certain rules of the North Eastern Railway

?

l
for promotion and selection of non-gazetied railway empln-]
yees had held that a list of candidates who passed the {

written and viva-voce test would become a select list only

Pa—

after it had been (a) recommended by the Selection Board, |||

(b) approved by the competent authority and (c) notified

|
and published in the prescribed manner. It was further ;E

held that the persons appearing at and passing the written

and viva=voce tests do not ipso-facto acquire any legel

PR B e ot e

right. It was also observed in that case that while

granting approval, it is certainly UP . £o the competent i
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authority to apply such standards and checks as he considers

desirable or necessaery and in view of the irregularities
pointed out in the case, the coumpetent authority was ;
certainly within his right to withhold the approval and j
quash the entire proceeding of the selection,

38. There is yet another objection raised on benhalf g
of the petitioners of the nature of & preliminary objection
regarding the competence of the Commission to cancel or

revise the result. Some of the learned counsel appearing '
3

on behalf of the petitioners have contended that once the

result of the written examination was approved by the then
Chairmen and the viva-voce marks were awarded by the Chair - A
man or the Secretary-Member in their respective Selection

Bosrds, there remained nothing to be done in finalising the

result and even the Chairman was not competent to make

any change or alteration in the results. In other words, Jf

their contention was that the Commission had no jurisdic- ih
tion to cancel its own result. However, some learned Al
4

. ; o e i

counsel appeering on behalf of the petitioners frankly [

conceded that even in the absence of any such power, ﬁf_
the Commission empowered to declare the result is supposed fl
to possess the power of cancelling the result as well unéerf;-a
its 1nherent power gs every authority empowered to do

certain act impliedly possesses the power to undo it. We

5o WSS

fully find ourselves in agreement with this contention and

in our opinion, the Commission had implied powers to Lmend,ﬂ};
li:.

alter or cancel the result prepared or declared by it for { ﬁﬁ
s

y

certain reasons, This view finds support from a Division Ji?;
Bench decision of the Andhra Pradesh High “ourt in B.SUbbﬂr-[%l

rao Vs. A.P.Public Service Commission (A.I.R. 1961 A.P.-
378, in which the authority of the Andhra Pradesh Public

Service Commission for cancelling the result of certain

competitive examination as well as the constitutional E’ :g‘
) &
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"ﬁs validity of rules 14 and 15 framed by the Commissiocn for

\l'- making inquirigs in the case of fraud snd irregularities
and the power of cancelling the result were challenged

before the Andhra Pradesh High Court. The following

observations made by the Hon'ble High Court in that case

may be quoted for the appreciation of the point in cuntru—}

VErsy ;=

" It is true that Art.320 speaks only of the

conduct of examinations and does not specifi- .|

cally confer any power to hold enquiries into

the malpractices or misconduct of the examinees i
or to punish such delinquents.... ;

Such power is impliedly granted by the

very enactment. Unless such ancillsry or inci- ¢

dental powers are implied, it is difficult for 1
a statutory body to give effect to the purpose J
for which the enactment was made. It follows
thet the power or duty to do everything in {
furtherance of the object of the enactment is il

implied in the statute itself, .... ”]

eessse It is the primary duty of the J}
body that conducts the exeminastions to main- {E
tain the purity and strict standards of the 5?;
examinations. Jﬂ

It is alsp expected to device every :
method to put an end to malpractices and to

prevent cne or other of the examinees obtainin! (Il

an unfeir advantege by resorting to msl- 1
practices. e... ~ |

L I I )

ion of result involves the investigation 1nto
misconduct concerning examinations. Publlcatlﬂﬂ 1
of results involves the thought that it shuuld{ p
be a correct publication and excludes the H|i
possibility of results obtained by fraud belng

given effect to.

T

T p—
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[he purpose underlying the principle !

4

enunciated above, namely, to enable the statu-

tory body to exercise the powers derived from J@f

the statute applies with full vigour to duties.

It i1s as important to discharge duties effect- 355

ively as to exercise the powers. Such powers

or duties are inherent in the Statute if they .
are essential to carry into effect the object ?(
of the Act. Ctherwise, the purpose of the !
Statute will be defeated. " |

39. Having thus csrefully considred the preliminary
objections raised on behslf of the petitioners regarding ﬁ
competence of Sri V.K.Agarwal, “hairman of the Commission
in making amendment or alterations in the provisional ﬁ
list of successful candidstes, we are of the view that ;
Sri Agarwal had acted in doing so according to his best i B
Judgment with full application of mind with a view to j.
eliminate the persons who had secured high marks in E
written E;Zﬁ;ce tests by unfair measns and in doing so,ﬁmﬂﬁ!
he hed acted ey in accordance with:gﬁneral directions }
of the superior body - Railway Board-but the Railway t
Board having made no decision of its own, the results i
declagred by Sri Agarwal did not vitiate in law for the \
reasons highlighted on behalf of the petitioners. We E
further hold that technically speaking, no select list

or the final result was prepared before the result was

declared by Sri V.K.Agarwal after necessary scrutiny and

no petitioner had acquired any legal right for his name
being included in the provisional list of the successful
candidates and the Chairman was fully competent to re-

examine the whole matter in the light of the complaints

received before approving the result for publication. .

In any case, he should be deemed to have been vested with |

such powers for discharging his duties as Cheirman of the |

Commission fairly. We also hold that except in the cases

R
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to be discussed hereinsfter it was not necessasry for the
Chairman to give an opportunity of hesering to any petiti-
oner before deleting his name from the provisional list., '
40, The petitioners can be divided into varicus cate- j;
gories in the light of the facts coming to light about them f
and we now propose to take up the cases of the petitiocners |
category-wise,

CATEGURY NU.Ll := In the first Category, we will like to ;
place 3 petitioners, namely, Tripurari Singh petitioner no. f
O 1n T.A.No.1l25 of 1987, ﬁfhd. Shamim Khan, petitiocner no. E
3 in T.A.H0.1469 of lQB?iTVed Prakash Agarwal, petiticner g
no.3 in T.A.No.1298 of 1987. In the counter affidavit filedj;

on behalf of the respondents, it was stated that these 3 f

petitioners were duly selected as Asstt. Station iMaster, ﬁ
Goods Clerk and Office Clerk respectively and they have no f
right to challenge the validity of any result, The peti- i}
tioners in their rejoinders admitted the fact of their |

selection and also stated that they did not want to press

|
the petitions, so far as they were concerned,any further. g
In view of this undisputed position, the petitions of these :
petitioners have become infructuous and they are not en- |
titlee to any relief in these cases.
CATEGWRY NU,2 :- The petitioner no.7 Suresh Pratap Singh

of T.A.No,1300 of 1987 was disqualified by the Commission

on the ground that he being an Intermediate and an average

student, secured more than 90% marks in the written exemi-

nation gnd without any past experience secured 10 out of
15 marks on this count in viva-voce which was consid-ered 'EL
to be unfair and was accordingly disqualified. Petitioner |

no,3l Ham Yagya of this petition had also secured more L 1%

than 90% marks in the written examination and he also Yi
possessed educational qualification of Intermediate. Nothe 1§

ing further has been stated in the counter affidevit of

the Commission about this candidate. Similady, petitioner i &
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no.38 Mohd. Aslam Khan was disqualified by the Commission as
the marks awarded to him in the viva-voce were not found to %r
be justified andfair. We wanted to have our own satisj?actiong3
in this respect after seeing their records but the answer
sheet; of these three candidates were not available in the
oifice of the Commission and could not be produced for our
perusal. It cannot be said as to who is responsible for the
non-availability of the record. 1In view of the mass exami-
nation and the fact that the other records required by the
Tribunal pertaining to the petitioners were made available ]
by the respondents, we will not like to attribute any motive ‘
to the respondents or draw any adverse inference against them_ 
for withholding the records of these three petitioners
deliberately. However, in the absence of any material lead-
ing to the conclusion that the petitioners themselves were j
responsible for the loss or non-availability of the records

pertaining to them, the petitioners cannot be punished for

the same. We will, therefore, direct that the Commission

-
g

shall give these three petitioners, if they were not overage
on the relevant date according to the notification, an oppor-
tunity of reappearing in the next competitive examination to
be held for the posts for which they had applied earlier and

on any of them being found successful therein, the Commission

shall recommend the successful candidate for appointment.

CATEGORY NO.3 :- The petitioner no.28 Santosh Kumar Shukla in |
T.A.No.1298 of 1987 is shown to have secured low marks in the
written examination and was not called for interview. His

original record was perused and it was found that he had JL
secured 71 marks in the written examination. Minimum marks }\

fixed for passing the written examination were 112 for general't

I

i

candidates and 83 for S.C. candidates. Nothing to the contrary';

has been broughtto our notice on behalf of the petitioner. i
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There is one other candidate Rishi Kumar Rawat,petitioner:
no.3 in T.A. No.122 of 1987 who had secured only 37 marks
in the written examination as appears from the record
produced before us, though in the written statement this
fact was not mentioned as the roll nunber was not given
by the petitioner. This petitioner too can, therefore,
have no grievance against any bbdy for his own poor per-
formance. We are accordingly of the view that these two

petitioners have no case for including their names in the

list of successful candidates and they are not entitled

to even any other relief.

CATEGORY NO.4 :- Only two petitioners Vijay Kumar Sharma |
and Brij Mohan Tewari can be placed in this category.

They were called for interview after qualifying in the

— e

written examination, but, despite their obtaining 160
marks on which some candidates were selected, they were
not selected even though they did not incur any dis=-

- qualification. The record produced before us on behalf

- .

of the respondents shows that the lowest marks obtained
by a candidate of the reserved category in the final
Selection were 118 while by general category candidate

such marks were 160. 84 general category candidates had

secured 160 marks. Out of them only 20 such candidates

were considered for including their names in the list

S

of selected candidates and the remaining candidates were

excluded on the gfound of age. It has been brought to our #
i
notice that when several candidates are bracketed togeth- 3T

er having secured the same marks, the oldest in age is

- selected and the youngsters are excluded. In fact, 8 can-

J
k
¥

didates securing 160 marks were disqualified out of the

%
Lr '

} 20 candidates considered and only 12 were cleared. The 1
having roll no.282088 was |

last of them, namely, Ramesh Kumar Varma/born on 26.8.56.

e —

\
L
b
) II\-
J l
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Two of the petitioners of this category, namely, Vijay Kumar
Sharma, petitioner no.9 in T.A.No, 1298 of 1987 and Brij
Mohan Tewari petitiocner no.36 in T.A.N0.1300 of 1987 had

secured 160 marks each and were born on 1.7.1960 and 185.1l.958k

e T

They being younger in age in comparision to the last selected

he |
candidate securing 160 marks, they could not be selected under

the rules of the Commnission and they cannot complain of any
unfairness or discrimination against them. These petitioners

g l AV ie
are, therefore, not entitled to any relief,
™

CATEGRY Nu.O ¢- There are 19 petitioners, who were called
; for interview after qualifying in the written test but they #
were not selected on the ground of lew marks. There is no f

’ charge of any unfair practice against them., Une of them

3 Scheduled Caste candidate and had secured 99 marks in the :

i
I
! :

written test and 17 marks in the viva-voce. His aggregate

|

| ;

! is Ram Vir singh petitioner no.l in T.A.No.115 of 1987, He 15 F
:

of 116 thus being less than 118 secured by the last selected

L L SE——Y -

candidate of the reserved category, he could not be selected.
Ashok Kumar, petitioner no.3 in T.A.No.l123 of 1987 hea secu—~
red 151 marks, Satya Prakash Singh petitioner no.3, Piyush r
A Kant Varma petitioner no.lO and Rakesh Kumar petitioner no.
16 in T.A.No. 125 of 1987 had secured 154,14l and 157 marks
respectively, Pankaj Munshi, the sole petiticner in T.A.NoO.
134 of 1987 had secured 158 marks, Kamlesh Kumar Varma
petitioner no.l, Ram 3ingh petitioner no.3 and Harish Chand
Srivastave petitioner no.4 in T.A.N0.0643 of 1987 had secured
153, 14 8 and 149 marks respectively, Santosh Kumar Pandey
petitioner no.l, Hajendra Kumar petitioner no.2, Indra sen
Singh petitioner no.5, Rakesh Kumar petitioner no.ll, Lavkush
Prasad petitioner no.l5, Rakesh Sinha petitioner no.lo and

Manik Lal Malviya petitioner no.25 in T.A.No.1298 of 1987

\47 i
x had secured 149, 158, 157, 154, 155 and 155 marks respective=- ‘

A
ly, Kamlesh Chandra petitioner no.l2 and Sanjay Kumar Tewari

petitioner no,13 in T.A.NoO. 1474 of 1987 had secured 142 and
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130 marks respectively and Mukesh Kumsr Tewari petitioner

No.4 in TeA.No. 130L of 1987 had secured 150 marks only in

e e ———

the aggregate and in this way all of them had secured less
than 160 merks on which the last general candidste was
selected, After Seeing the necessary record produced by the
Commission, we have made our satisfaction that there is no
alteration or interpolations in the marks éEEZé#@d to these
Candidates and as such, even these petitioners have no cause |
of any grievance for their non-selection., These petitioners |

are thus also not entitled to any relief,

CATEGURY NU. 6:- About 96 petitioners were disqualified
by the Commission for commnitting breach of instruction no, |

A\ely :
9. At this stage, it is not nNecesscry to give names and %
:

A
ke particulars. To appreciate the stand of the Commission
on this point as well as on the point of the breach of |
instruction no.6 regarding change of ink, we will like to |
State certain facts about the question paper set for this :
selection. The question paper ran into 16 pages and in the
end of the qyuestion PEpPeL, an answer sheet having 150 blank !
Squares was attached. The question Paper wss divided into
3 parts. Each part contained 0 compulsory questions. The
first part contained the question on General English. It

w—wuﬂiu?.'h, LD ean \ VPO T
had 8 Sections. The first question runs as follows :=

1. He knocked .,........ the door
(A) Gn (B) Over (C) About (D) At (E) up
Part II contained the question on arithmetic without any

Section, Its question no,Lll runs as follows :=

Change 3/5 into percentage
. {.ﬂ
(A) 40 (B) 60 (C) 20 (D) 30 (E) None of these.

The third Psrt contained questions on General Knowled e, Its
question no.l runs as follows :-
Who wrote the ftollowing book =
Arrth-Shasiftra
(A) Kalidas (B) Kautilya (C) n.K.Narayan




G A
(D) BanaBhatt (E) None of these.

Out of the 5 answers suggyested to the csndldaies, they

had to select the correct answer and in the relevant

square of the Part concerned of the answer sheet, he had
simply to write A,B,C,bD or E. As a matter of safegucrd

and to prevent unfair practices, the change of ink weas
orohibited unuer instruction no.6 and moce than S n
corrections in each Section were prohiblted and the
defaulters were liable to be disqualified. In case of an
outside assistance or with the help of any other candi- ;
date in side the examination hall, if & candidate decldes e!
to correct his answers, he could write 150 alphabets |
again in the squares of the answer sheet within a ¢ few E
ninutes and secure the maximum marks. To prevent the
chances of such abuse, 1t wa$s provided that 1in case there
sre more than 5 mistakes in any part of the answer sheet
the candidate will be disqualified. Further to avoid

the chances of making changes Or corrections by the can=-
didates themselves or any body else later on, the change
of ink was prohibited. This 1s unuerstandable thaet a i

X &y
candidate will come prepared witlh a fountain pen, ball

pen having sufficient ink to write his roll no.and 130

alphabets and cross marks in the answer sheet and it 1s '
not expected that the candidates will meke use of differ- A

ent pen for doing so little work during the written i

examination. Un the first page cof the question paper,

nine instructions were printed for the candidates. ﬁccord—?
ing to instruction no.3, each correct answer carried cne ||
mark and under instructicn no.4, 100 minutes time was L
allowed to the candidates for solving the guestion paper. %
No square was to be left blank and the square meant for

the answer of any question, which was not attemptesa, was

to be crossed by the candiaate. Instructicn nos.6 and 9
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with which
below :=

)

(9)

e

l40¢

W@ are more concerned in these cases are reproduced

AvOold overwriting and Change of ink. This will
be treated as mistake,

Not more than 5 corrections in each section is

permitted. lMore corrections will disqualify the
Candidate. n

The contention of the respondents is that breach of instruction

no.9 cannot

Comualtted the breach of this instructicn were disqualified

under the rules and the petitioners cannot complain agginst the
Same. The petitioners have, however, contended that compliance
of instruction no.9 was merely directory snd not mandatory and

in case of breach of this instruction, the Commission could

be taken lightly and in the Scrutiny made by Sri

V.K.Agarwal, Chairman the Candidates who where found to nave

L

L

treat the correction as mistake like other mistakes and the

candiuates could not be disqualified on this ground. In this

connection,
4,6,1982 of
» T.A.No, 113
Section had
normally the
on the basis
answer sneet
thet in case

been awarded

they have placed their reliance on the order dated
ori Khan, the then Chairman, copy annexure HA 1 in

of 1987. This document shows that the Confidential

placed its report before the Chairman stating that
Comnission cannot totally disqualify a candidate

of more than 5 corrections in each section of the

and at best what would have been preferable was
of more than 5 corrections, no marks should hayve

for such corrections exceeding the prescribed

limit., The report further States that no such instruction was

given to the

examiners gs a result of which they evaluated ang

awarded marks in such answer books having mcre than 5 cuttings.,

It would be Practically impossible to go through all answer

books and to

ions in each

get them re-evalusted having more than 5 correct-

section. In the end, the report suggested that if

dapproved, the result could be compiled ignoring more than 5

corrections.

This report was approved by the Chairman on 4.6,82
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The stand of the petitioners, therefore,is thal answer

e

sheets were properly evaluated after ignoring moce than 9

mistakes according to the direction of the then Chalrman

and his successor could not change the same arbitrarily.

0. 11 We have carefully considered the necessary impli-
Wi

cations 2% & pasuik of breach of instruction no.9 and are

& X

of the view that the Chalrman of the Commission had the \

oower to walve any of the conditions laid down by the

{
: Gommission for conducting the competitive examination in

the general interest of the candidates. Though some facts

stated and the reasons given in the confidential report :

that the full instructions were not brought to the notlce

of the examiner are not convincing es tne instructions were ,i

contained on the first page of the gquestion paper ond the

examiners,who were entrusted with the responsible work of I
}

evaluation,are expected to read carefully the instructions ;

f the guestion paper itself.

L Wi

orinted on the first page ©

5 Anyway, 1f a uniform practice was to be adopted under which |

:
? . 2 in4Re Cases of more than 5 corrections no marks were to be

awarded for corrections exceeding the prescribed limit of ;
|

|
: AdS~¢ BAA _
| 3 5, it coula not be said to beduaéuaélmr unreasonable but in §

fact, it does not seem to have been done. Ve examined the

answer sheet of roll no.46888., In the first part of this

n the second

answer sheet, there are 26 corrections and 1

2nd third parts, there are 19 anad 29 corrections respective-

ly. He was awsrded 37 marks 1n the first part, 38 marks in

the second and 34 marks 1n the third part. similarly, in the ?

i snswer sheet of roll no.294871, there are not less than 195

corrections in each part but he was awarded 43,33 and 43

marks in the I, II &and III part of the answer sheet., We

i hoke & pecullar feature to see in the answer sheet of roll
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no,161635 where ali the squsres of the I and II part |
¢ s Al s auawseng '

l contained cross marks but the candidate was awarded 41 in

"

e i i a

part no.l and 39 marks in part nu.IlI. There are about 27

cross=—marks in the squeres of part III and over writings i

———

in some parts but the candidate was awarded 38 marks for
the answers of this part. The cross marks and the alpha=-
l ARy danases : ‘
bets appearg in the same ink and pen, This shows that the
[

examiners did not follow even the principle sugjested by

g the Confidential Section and approved by the Chairman in
i making the evaluation in cases of more than 5 corrections.

The confidential report, ennexure R.A.I approved by the

e ————— g

Chairman further states that sll precautiocns will be taken
while distributing answer buoks of future examinations i
to the examiners and in the case of cuttings by way of 12
erasings candidates of 1982 examination have been dis- )
qualified as the candidates making erasers in the answer 1!
sheet were to be disqualified. Some of the petitioners 3

before us also appear to be guilty of making erasers and Sh

on this ground, they are liable to be disqualifiev., We y

.

are further of the view that the erasers have not only n

been made by the candidates but even by scme of the hi
'{ A =y s arca ALY :M:MM h&m - ) ot
examiners., It is really a sad aspect of this examination.o |

™
é%he respondents have not produced before us any order of 1}
\
1

the successor of Sri Khen revising or reviewing the order S

dated 4.6.1982 of his approval to the confidential report y

aforesaid and as such, in our view, the said order of Sri g
Khan could not be ignored by Sri Agarwal treating it void ;,

or illegal for want of power or authority. In view of e

the aforesaid approval of Sri Khan, the instruction no.9 ,n |

4 Yo ) :
- ,3. m not be m followe: and the evaluation was i -

n,
to be done by ignoring more than 5 corrections in each gl

part by treating them as mistakes. In this way, no marks ar




- .43,

were to be awarded for such corrections. As this has not
been done and the Tribunal will certainly not like to do
this job, we will direct the Commission to get all the answer
sheets of the candidates who were disqualified under instruct-
lon no.9 re-evaluated by ignoring more than 5 corrections
in each part and treating them as mistakes. We may add that
the corrections made by resorting to erasers may be sufficient

ground for disqualifying the guilty persons as stated above.

CATEGORY NO.7 :- The sole petitioner Vyas Singh in T.A.No.

117 of 1987 and petitioner no.1 Subhash Chand Gautam in T.A.No
1478 of 1987 had noted their names in the answer sheets.
As the petitioner Vyas Singh had simply sought the declaract-
ion of the result of the entire examination,the respondents:
|

did not make this allegation in their counter affidavit filed!|

|

in his case specifically but this thing'was brought to ou:i
notice on the production of the original record. Instruction!
no.2 prohibits the writing of name by the candidates on the
answer sheet. On the other hand, the stand of the respondents|
> regarding Subhash Chand Gautam is that he is also guiltyi
of committing the breach of instruction no.9. The question.
concerning breach of instruction no.9 has to be dealt with
in accordance with the directions contained above but so!
far as the breach of instruction no.2 is concerned, we will?
simply like to say that in case, under the practice and rulesil
of the Commission, the candidates disclosing their identity:

by writing their names or otherwise are to be disqualified

these two petitioners are also liable to meet the same fate.

Qxfﬁugf

However, in case there is no rule on this point and in the
actual practice in the Commission, the breach of instruction

W no.2 is not taken seriously and is not considered as a suffi-ié
cient ground for disqualifying a candidate, after gettingi !
their answer sheets re-evaluated by a different examiner '

|

and on their obtaining the required number of marks for being ;i

& 0 declared and '
declared successful,they should also ‘be /reconnended for I

s
r | i
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CATEGORY NO.8:- There are 13 petitioners, namely, Ravindra

Kumar and Kishan Chand in T.A.No.121 of 1987,Ranvir Singh,
Rajan Lal, Satya Prakash Shah in T.A.No.124 of 1987, Ramesh
Chand Pandey in T.A.No.246 of 1987, Rama Shankar Tripathi
in T.A.No.1298 of 1987, Mohand Chand Gupta in T.A.No.1299
of 1987, Dinesh Singh and Kamla Prasad Singh in T.A.No.1300
of 1987, Sailendra Kumar and Sri Newas in T.A.No.1301 of
1987 and Jamruddin in T.A.No.1305 of 1987 whose roll numbers
in figures as noted in the answer sheets did not agree or
tally with the words noted therein. On account of this differ-
ence in the figures and words of their roll numbers,their
results could not be declared. Sometimes, such mistakes do
take place due to some accidental slip and if a candidate
is debarred or disqualified for committing such bonafide
mistake, it will be too hard to cancel his result on that
ground. We will, therefore, direct that the cases of these
petitioners should be re-examined by the Commission and if
with the help of their applications and the sheet of roll
numbers maintained by the Commission, their identity can
be fixed with the help of any of the two roll numbers noted
on the answer sheets, their results should also be declared
and if found successful, their names be recommended for
appointment. In case of any doubt about their bonafides,
the Commission will be free to obtain their specimen hand
writing to ensure that the roll numbers and the answers in

the answer sheets were actually written by these candidates.

We will also like to add that in case any of these petitioners
also fall in any other category made by us, the declaration
of their result will be subject to the consideration of all

the aspectt of their cases.
CATEGORY NO.9:- The sole petitioner, Ajay Kumar Sharma in

T.A.No.909 of 1987 is shown to have failed in psychological
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eed test while his passing the said test wes necessary for
selection tot he post of Asstt. Station Master. It is tuzther
alleged that he had applied only for the post of ASM. In his
rejoinder, he has denied this allegstion and has stated that
he had applied for both the categories of posts and on his |
having failed in Psychological test, he snhould hsve been CunSi—"
derea for the posts in category no.2 for which Psychological
test was not compulsory. His original application was summon=-
ed from the Commission ané it shows that this petitioner had
applied on.y for the post of category no.l-ASM and not for any é
other post. His contention tc the contrary 1is not correct.
The copy of the application filed by him in tiais case 1is not }

the true copy of the application submittea to the Commission.

He, therefore, rightly could not be considered for any other }
post and norelief can be granted to this petitioncr.
RESIDUAL CATEGWRY: The remaining petitioners can be plasced
in thes category which can be further divided into 3 sub-cate- l
gories. The first of such sub-categories is of those candi-
dates whose answer sheets did not bear the signatures of any [
examiner. The second sub-category is of the candidates who
adopted unfair means in the written examinstion and the third

sub-category is of the candidates in whose summery sheets,

S —— - ...
e . . -~

manupulations have been made. The results of such csndidetes |

were withheld and they were disqualified. The grievance of the

R RS et

petitioners is that this could not be done without affording j s

them opportunity of hearing. They relied on D.V.Ramang Vs. |

Cencral Provident Fund Commissicner (Supra) ; Union of Indig
Vs. Tulsiram Patel (A.I1.:.1985 S_C-l4lo) ; S.Govindaraju Vs.

K.S.R.T.C (Supra); Smt. Menukéd Gandhi Vs, Union of Indiga

(A.I.R. 1978 5.C.=-597) in support of this contention. (n the |

other hand, the learned counsel appearing on behalf of the

Commission has urged that in such a case, the principle of Audi

Alteram Partem will not apply and the examining body 1s under

no legal obligation to give an opportunity to show cause to the

‘L
|
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detected. He placed his reliance on a decision of the

Hon'ble Supreme Court in Jawahsr Lal Nehru University Vs,

V.S.Narwal (A.I.8. 1980 9.0e=1666). The following
observations of their Lordships,made in that caseef

e Suzreme Gourt may be quoted below :=

Meeeeee.One does not hear of a claim to be

heard when a candidate fails to qualify at |
an aptitude or intelligence test, written or
cral. when duly qualified and Competent
academic authorities examine and &ssess the
work of a student over a period of time and 3
declare his work to be unsatisfactory we are E
unable to see how any question of a right to be
heard can arise., The duty of an academic body
in such a case is 'to forp an unbiased assess-

ment of the student's standard of work based on
Lhe entirety of his record and potential,

If the assessment by the academic body permitt-
ed the consideration of 'non academic'! circums-—
tances also, a right to be heard may be implied. .
But if the assessment is confined to acadenic ;
performance, a right to be heard may not be so
ilmplied. Of course, if there are allegations )
of bias or mala fides different considerations
might prevail, but in the absence of allegat- %
ions of bias or mala fide we do not think that
the declaration by an academic body that a stud-
ent's academic performance is unsatisfactory,
is liable to be questioned in a Court on the
ground that the student was not given an
opportunity of being heard,"

He further placed his reliance On Hes.Dass Vs. Union of

India ( 1987 (2) ATC-628) in which tonsidering the scope
0f the principle of Audi Alteram Partem in a case of the
preparation of the select list under the IAS (Appoint=-

ment by Promotion) Kegulations, 1935, the Hon'ble Supremgf/ |
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had observed that no vested legal right of a member of the ;
State Civil service, who after belny considered, is not incluy- |
ded in the select list, is adversely asffected, Non-inclusion
in the select list does not take away any right of g member of
the State Civil Service, Therefore, no opportunity is necessary
to be afforded to him for making representction against the

Proposed supersession,

40.2 Placing reliance on Sanjeev Kunsr Agarwal Vs, Union of
— India (Supra), it was contended on behalf of the Commission

that in a case of fraud like the one before the Tribunal, when |

the fraud is committed even by the servants of the employer,

the employer is not bound by their acts though done during the

course of their employment and when the appointment was void |
ab-initic having been cobtained by fraud, no opportunity of
showing cause was necessary before terminating the appointment.

40.3 We have very carefully considered the contentions l

e

raised on behalf of the parties in this connection and are of
the view that though no right accrued to the petitioners simply E
4 by inclusion of their names in the provisional list, tha§rﬂ;s
— prepared by the office of the Commission on the basis of the
marks obtained by them in the written and viva-voce tests but
in view of the serious allegations agyainst the petitioners, the é
then Chairman, examiners and other staff of the Commission, if
it was deemed necessary to disqualify some of the candidates on
2 any ground, 1ttoouldﬁzzza;:m;£52§ient on the part of t he Commi~ .-
ssion to have their version before taking final decision in
their cases. This would have certainly gone a long way to help
the Commission in coming to a correct and equitable conclusion
in a good number of cases,

- 404, The petitioners have further contended that the per-

sons who had taken the decision against the petitioners them-
selves were not free from their own weaknesses as Sri B.P.

Bhargava was removed from the post of Chairman in a short time
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and Sri V.K.Agerwal in whose time the impugned results were :
declared had t?\placaiunder suspension 1in connection with the ﬁsé
leaking out of a question paper of the L1984 examingtion. 1T i
wss also contended that it is surprising that despite the g |
serious allegations made by the petitioners against these two |
officers and their being impleaded as parties in most of

these petitions, they did not have the courage to come forward

and file their counter affidavits to clear the doubts 3332“**

~
against them in the petitions. Heliance was placed on State s?
of Gujarat Vs. S,Tripathi (1986 $,C.C.(L&S) 273) in which the
Supreme Court had laid emphasis on the fact that counter
affidavits on behalf of the officers Xwx Or the State agailnst
whom seriougallegations are made in the writ petitions should

promptly file their counter affidavits to avoid adverse

comnments. It was also pointed out on behalf of the petition-

I

ers that though Sri Bnergava in his D.O.letters, annexures

CA 1,2 and 4, had adversely commented against his predecessor
Sri Khan and had pointed out about certain illegalities and 1
jrregularities comnitted during the tenure of Sri Khan in |
conducting the selection 1n question, neither he nor any body
else on behalf of the respondents gould have the courage to |

make even a slightest insinuation against the former Chairman
Sri Khan in the counter affidavits filed 1in these cases and é
as such, the results prepared during his time cannot be

allowed to be altereé by his successors in the absence of

the necessary materialg to justify the same.

o p 7

40,5, Regarding the allegations of fraud, the contention

of the petitioners 1S that the allegation of fraud like any

- el g L%

-

other charge of & criminal offence must be established

beyond any reasonable doubt and where a gerson on whom the
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fraud is committea is in a position to discover the truth
by due diligence, the fraud cannot be said to have been

estzblished. 1o SUp sort of this contention, they placed

their reliance 0Oi Union of indig Vs. u/a,unagq;ﬁaggiﬂﬂtgatgjs

chhetra University(A.I.k. 1976 5 &.-376]). g |

40.6. The petitioners have also complained of discrimi-
e nation against them. Their contention 15 that in case
jllegalities and irregularities were committed at %ke large
scale in the 1982 examination conducted by tine Commission,

5
the entire result of the selection should have been can=

——

celled and the action of the Commission in not doing SO 1S
highly arbitrary and discriminastory .nd the petitioners
could not be placed 1N 3 disadvantageous position in com-
parision tO +those selected by the Gommission on the basis
of the same examinetion. They have further cited one
specific example of discrimination and olacing reliance on |
the D.U.letter dated 14.2.1983, annexule ear 3, ofiond B.t
Bhargava sddressed to the Director Establishment, Ministry 3
of Railways, 1t was contended that the candidate having
roll nop220220 mentioned at page 11 of this D.U.letter

| had committed various jrregularities in the opinion of Sri'Q

Bhargava but his name &p.eers in the list of successful

e e

candidates issued by the Commission. 1t was, thereiore,
l urged that 1n case this candidate could be found sucees==

e e

$ad by Sril V.K.Agarwal, the petitioners allegedly comnitt- 7
ing similar mistakes could not be treated differently and

7 on this ground alone, they all are entitled to be cleared |

- of the allegations of fraud, jllegalities and jrregulari- |
|
ties alleged to have been committed by them. They placed X

tpeir reliance on 3enare Singh Vs. State of punjab (A.leke

1984 5 ,.C-1499) and Vishun Das Hundu Mal Vs. state of MP. ¥1%

(A.I.R. 1981 & 1635 ) 1n which T he Hon'ble Supreme Court !

had granted relief to the petitioners pefore it on the
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l
basis of the well established principle that the petitiunerE?
Similarly situated must receive the same ;enefit and treat- |
ment granted to others in the absence of any dis%ﬁinguiShingz
feature in their cases, .
40.7. S0 far as the question of discriminagtion and the
principle of equality before lawame concernea, there cannot
be two opinions about the fact that the petitioners before
us eére entitled to the same benefits as allowed to the otnerQ
similserly situated by the Commission. The only question to

be seen by us is whether they are similarly situated or their

Cases are in any way distinguishable as alleged by the res-—

e
e -

pondents. There can also be no dispute about the principle
that the mere sllegastion of comuitting fraud or any illegal-&;
1

ity or irregularity by any candidate is not sufficient and

there should be necesssry material to bring home such charge

[
/

Lo them. BRegarding the absence of any counter affidavit
on behalf of Sri B,P.Bhargava and Sri V.K.Agarwal arrayed
as respondent nos. 4 and 5 in some petitiocners, it may
suffice to say that no relief has been claimed in any of
the petitions against them personally. Though Sri V.K.
Agerwal was suspended for a short time for about a month
or so in 1984, he wes reinstated with full benefits as

appears from the own documentg of the petitioners, namely,

annexure H.A.III in T.A.No.,125 of 1987. \iie are told that

thek both Sri Bhargava and Sri Agarwal are serving under

the reilwsy administration on senior posts. Therefore,there
appears nothing against them so far as their employer, the =
railway administration, is concerned to bg cleared by the :

&
&

Court and if they chose not to contest these cases or file

against them., The same arguments of the petitioners should

tand
apply to counter their contention that in the absence of

P:
|
i
t
| a
their counter affidavits, no adverse inference can be drawn f
[ F‘
b
i

any material furnished bY thEm, we are unable to aCCEp't.

-~ -r:'-h —
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their contention that Sri B.F.Bhargava and Sril V.K.Agarwal

= -
S —

were not good persons or they had not declared the result

{1
on the basis of the provisional list due to any persocnal i
reasons or with ulterior motive. As already pointed out above, |
no counter affidavit was filed on behalf of the Railway Board

and the General Manager Northern Railway and the counter

affidavits were fileu only on behalf of the Commission. Most |
|

‘

of them were sworn by its Assistant Secretarjys and a few of o
VLS |

them were sworn by Secretary-idember. Bar of them being sub- L

insinuation what to say of serious allegat.ons against Sri

Khan and as such, on this ground as well, we are not inclined

———ar -
=

™

ordinate officers, they could hardly be expected to make any 'f
l
|

to draw any adverse inference against tne respondents.,

40.8 Regarding the discrimination, we are of the view :

PR

that if the Commission on getting the assistance of the vigil-

L * -

ance Directorate was in a position to separate the grain from

the chaff, no allegaetion of discrimination can be made against
3t. GCandidates found indulged 1in any unfair practice or brea- %
: .
ch of rules formed a separate class of their own and they can- |

tr
I|

not be equated with those  who either despite having opportu-
nity or due to not baving such opportunity, appeared 1n the
selection honestly without committing any breach of the rules

b
1
or regulations or without resorting to any unfair practice andﬁ
as such, the petitioners cannot be said to be similarly situ- [7

A BA Adupant
sted and they being a class by themselves, it cannot be said ;
~

thet they have been denied equality in law.

40 .9 So far as the specific example of discimination
cited on behalf of the petitioners 1is concerned, it is certain-
ly a matter which requires serious consideration, A few de¥>

after the hearing in these casesS Wwas closed, a supplementary

counter affidavit was filed on behalf of the respondents to
Heet this objection raised on behalf of the petitioners but #

the same was rejected as the Commission did not follow fha




= e
"

355, i
correct procecure in doing so. e, however, Ssummoned | f;
the answer sheet of this candidate and examined it 1n iﬁ
the light of the allegations made by 3ri Bhargava about |
this candidate in his D.O.letter, annexure C.A.3. Sri
Bhargava had made the following comments about this
candidate in his letter i-

" Hand writing in which answers nave been

Titten is different than one in which the

roll number has been written, Koll No. in

words has been wrongly written even 1n Hindil.
Ink used in answer sheet is different. There

are few over-writings cnd corrections. Answers
appear to be written in two hand-writings.™

It is correct to say thet the roll number was written by |
this candidate by blue ink while the enswers were written L)

2]
by black ink in the answer sheet and there is, thus, diff—*i_,;q'

erence in ink. In our opiniovi, such difference in ink 1is |
|

ey

not covered under instruction no.o. The change of ink
and over writing should be deemed to have been prohibited
in respect of the answers and not in respect of rull
aumbers. The only mistake committed by the candidate in
writing his roll number in words in Hindi is that he has

used the word SAV ( dTd) for word SAU ({ﬂﬂ between the

words DO and BIS. we have not come across any word SAV

being used for denoting any number and perhaps in some
SAY as

local dialect some people might be calling SAV_fer -o&4.
A

In any case, the use of word SAV can be said to be a

grammatical or spelling mistske but in no case, it could

T N T L e e el

oUs~y
make out different roll number than that notea in figures.
(4%
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40.8 The other allegetion of Srli Bhargava about tnis

candidate is that there are a few over writing and correct- i

ions in his answer sheet. ANSwWErsS ale also stated to have

been written in two hand writings. The over writings appear- i
Rars

:

|

ing ii #ke answer sheet hage been made very carefully snd
without the help of magnifying glass and expert knowlecge,
it is difficult for a lay man to say whether the hand-
writing used in this answer sheet is of more than one
person end whether the actual over writings committed 1in

each part are more than 5, It is, thus, possible that at

=

|
?
the time of scrutiny, the successor of Sri Bhargava might g

(B

ﬁ

have come to a different conclusion and could not detect j#
|

§

the over writings and the difference in hand writing appedr-

.

&
!

e

i |

ing in the opinion of Sri Bhargava. In view of the fact '

14

. - e {
that some cases are to be re—-examined by the bomm1551on,um:rf

|

will direct that the case of the candidete of this roll a
number should also be very carefull)ire-examined by the e
Gommission and, if necessary, with the help of some hand- r
writing experts, and if he is found tc have used unfair
means in getting himself declared successful, his result L
should be cancelled after giving an opportunity of hearing |
to him. There can be no difficulty in cancelling his result r

and even appointment by the respondents as the same were

made subject to the decision in these writ petitions. we ;

11 like to add that as Sri Bhargava entertained doubts =
about the competence of the candidate who had secured very |
high marks in the written test, it will be expedient to ?{
call him in the office of the Commission to obtain a few aj

specimen hand writing of his roll numbers in figures and

words as well as of the alphabets A,B,C,D and E for com-

parision with those used in his answer sheet.
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40,9 Regarding the fraud and illegalities alleged by |
the respondents in conducting this examination, we are of the

view that there are tale-telling features of such illegalitiesli
and unfair means, which require no external evidence for |
their establishment and by a mere look one can feel convinced

about the alleged unfairness resorted to. The cases coming :
in this category can be sub-~divided into 3 parts as pointed

|

out above., The proceuure followed by the Commission is that k

each examiner is allbtted certain number of answer sheets and

f

|
é
/
¥

!

|
1
{
!

he is required to write his name in capital letters and make
2acla 2t d oy Qi
nis signatures in ke answer sheet at the bottom at the place

reserved for it., He haes to enter the marks awarded to each

candidate on his answer sheet in respect of each part separa~ |y

tely and in the bottom he has to give totsl of the marks ?
cbtained in all the parts. The marks awarded to each can- T%
digdate are then entered in a result sheet to be prepsred L
separately by each examiner. Such result sheets are submitt- }js
ed along with answer sheets by the examiners to the office of f.ild:
the Commission and on the basis of the result sheets a summar}éﬂ
sheet is prepared in which the marks obtalned in each part #é
and their total by the candidates are separately recorded. jri

in its respective columns. The marks awarded by the Select- i“ﬁ
jon Board in the viva-voce under each head are thereafter N

separately noted ag inst each candidste in the sumnary sheet.

After noting the total number of marks obtained in viva=-voce 4
i
the grand total of the marks is written in the next column |
which is considered for preparing the final result, f{g
1
40.10 Sri Bhargava has stated in his letter, annexure

out _
CA =3,that/of 244 examiners about 60% answer sheets of succe- .

ssful candidates were evaluated by only 37 examiners. Out

of the said 37 examiners, the necessary particulars of most ||

of them were not available., This single fact indicates that 1
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the examiners declaring most of the candidates successful

in the written examination were not regularly appointed

by the Commission for discharging this duty and the answer
Sheets were examined by unauthorised persons. This appe ars|
to have been done with a view to help certain candidstes

and its consequences cannot be avoided by the candidates

merely by saying that they are not responsible for the

(Y

acts of the officials of the Commission. In some answer
sheels examined by us, there are interpolations in the fh
marks awarded by the examiners while in some cases, the
marks noted in the result sheet are different than the |
marks awsrded in the answer sheet. 1In some cases, the ji
exeminers, irrespective of the nature of the answebs, ij
awarded high marks tothe candidates in order to help them {
illegally. To quote an example, petitioner Triloki
Nath Shukla in T.A.No. 1474 of 1987 was awarded 115 *
marks in his answer sheet while on tallying the answers
with the model answer sheets, he is not entitled \
to get more than 52 marks. The same appears to be
the case of the petitioner having roll number 221722
who was awarded 132 marks by the examiner while
according to the model answer sheet, he could not H
get more than 54 marks. The petitioner Ashok Kumar
Varma in T.A.No.643 of 1987 was awarded 81 marks &
in the answer sheet but in the result sheet prepared |
2 by the examiner, he had entered 135 marks. Similarly,
<fk in the summary sheet there are interpolations and : ﬁ
cuttings in the marks awarded to the candidatey T
in the viva-voce. Only a few corrections made in
the summary sheet bear the (initials of both the
members of the Selection Board. We have been told

that the marks awarded in viva-voce are not noted

by the members of the Selection Board anywhere else.
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There is ,therefore, no other material from which
there can be a cross-checking. We do not want to
highlight other irregularities committed in noting
the marks in the Summary sheets as the same may pre-
judice the parties later on. It will suffice to say

_*
that in cases in which it is not possible to deter-

mine after revexamimation as to what marks were
actually awarded to any candidate originally in the
viva-voce test, such candidates should be called
again fpr viva-voce to have a fair deal. Such can-
didates{ not already selectedfmay also be called for
vlva-vo;; again who were awarded exceptionally high
marks in the viva-voce,

40.11 Frequent change of ink similanfy in
the answer sheets of a number of candidates, award-
ing of high per centage of marks to the candidates

of average standard, subsequent interpolations in

the answers, similarity in the hand writing of a

number of candidates in their answer sheets, repeet ifipw ct

the same mistakes by a number of candidates in attemp-
ting their answers, similarity in the hand writing
in the answers and the marks awarded in some answer
sheets are some of the broad features of the unfair
means adopted in writing the answers and awarding
the marks in the answer sheets. There have been some
cases in which the candidates appeared from the
centres different than those allotted to them. In
view of such features, we do not require any evidence
for coming to the conclusion that unfair means were

used at a large scale by all concerned in conducting
M%Mvﬁ-&-‘t& EM@M‘L vt M“*‘““"’?é{-

the selection in question and the action of S?ﬁl Sl

N
Agarwal in disqualifying or not clearing such candi-

dates in whose cases such glaring irregularities
were detected on scrutiny cannot be termed to be

arbitrary and in no case, mala fide. As & matter of

S

e e

S A T T
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fact, Sri V.K.Agarwal had Simply taken up the thread alreedy
held by his preucdecessor Sri shargava and he is responsi-
ble only for the follow-up action. The real initiative
was taken by Sri B.P.Bhargava who even at the cost of his
career and threats to his life refused to perpetuate the

wrongs committed in conducting the selection as appears

e e

from his letters, annexures CA 2 and CA 3, =nd did not
s agree to declare the result soon after the interviews were

over without doing the necessary scrutiny. In our opinion,

- e
L] - o g i re—

the petitioners have tried to condemn these two officers
wrongly without any basis Simply to bring their cases |

within the scope of Judicial scrutiny by irresponsibly

N e "

making personal allegations against them,

41. Usually some opportunity is given by the Public

T

Service ~ommissions, Universities and other educaticnal
Soards and institutions to show cause to the delinguents ;
! their result
when it is proposed to cancel/or debar them on the charge
Oof using unfair means. In most of the cases before us, it v
B could not be deemed necessary as the results of a number 8
of petitioners were deleted on account of the illegalities
and irregularities committed by the examiners or the F
members of the Selection Board or by the office of the
Commission and not by the candidates themselves. Naturally -
in such cases any opportunity to the affected candidates .
could hardly be of any meaning. However, in other cases,
such opportunity should have been given but the same was oy
? not done. It may be partly due to the fact that perhaps
<%k no clear rules exist on this point. No party to the bunch R

% ol these cases has alleged the breach of any specific rule

of the Commission in thejir Pleadings. No such breach was

broughl to our notice even at the time of long arguments

in these cases. We, therefore, infer that the Railway
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Board has not framed the necessary rules governing the
procedure of the Railway Service Commission/Railway
Recruitment Board and specially for meeting the contin-
gencies as had arisen in these cases. In case, no such
rules in fact exist or have been framed even till date,

the Railway Board will be failing in its duty if a set

8

of such comprehensive rules are not framed without any
further loss of time now to prevent the abuse of pover
by the staff of the Commission/Board including its
Chairman and Secretary and the use of unfair means by
the candidates, examiners and others.

L42.
I 4 much
examination held on 16.2.1981 was already/delayed and
during the tenure of Sri Lhargava, no policy decision
could be taken to meet the extra-ordinary situation

created by the various illegalities committed in con-
M

3
1

this delay, Syi 4Agarwal had issued a press note on i
B 21.9.198% for removing the suspense by notifying that '
the results will be declared by the end of Oct.1983 and
on account of hurry the idea of giving such opportunity
either did not strike him or he deliberately did not
resort to it to avoid further delay and on a second

thought decided to declare the results in piece meal

soon thereafter. The idea of declaring the result of

any coupetitive examination in piece meal apparently

Alg
5 looks strage but under peculiar circumstances of the

|
Y

examination in question, the same could be done without

committing any wrong or illegality. Before declaring

] = s = -
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ducting selection and interviews. Perhaps, on account of
f
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The declaration of the final result of thewritten
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the result, a merit list of each category of candidates
has to be prepared and in the absence of the merit list
it is not possible to declare the result in piece meal.
“ provisional merit list was ready in this case and after

making the scrutiny of the result of about 1400 and odg

as soon as the scrutiny in respect of certain number of

candidates was over. Ve, therefore, find nothing wrong in

the action of Sri Agarwal in declaring the result in piece |
|

meal in these case and the contention of the petitioners
to the contrary is not correct,

43, Now coming to the main question whether and if so,
what opportunity was to be given to the petiticners before
deleting their names from the pProvisional list of success-
Tul candidates.. Iﬁ our opinion, the opportunity should

have been given to only such candidates who themselves

However, by the action taken by the “oumission for the acts

Oof others, the candidates ultimately sufferred. The results

Of some of the candidates were cancelled or deleted on
account ofraistahes comunitted by the examiners and the
members of the Selection Board. In case the “ommission
decided to cancel the evaluation wrongly made by some

examiners or to ignore the marks wrongly awarded to some

Proper persons and they should have been called for dfresh
interview ani without affording such opportunity, it could

not be equitable and fair to cincel their results, Though

Bt



.60,

there may be some presumption that the examiners and the
members of the Board or other staff of the Commission
would have committed the wrongs with a view to help the
candidates with their active cooperation or connivence ,
yetl there may be some cases when the candidates them- 71
selves may not be directly responsible for such acts
and someone interested in them might have resorted to

& such unfair tactics. We are, therefore, of the view |
that though no opportunity of showing cause was necessary |
to any eandidate for the wrongs done by others, they
should have been placed in the position as if notaing

wrong was done by ignoring the wrongs done by others.

-_._..-.-...;.-___:L-__‘——_'—\- -

4, After giving a serious thought to this problem,we

o

are of the view that the Commission should get all such
answver sheets re-evaluated by a different set of reliable 4
examiners which were evaluated by unauthorised persons. %
It should get such further answer sheets re-evaluated by ;f
~ different sets of examiners in which either interpolations -
have been made by examiners in marking or in carrying i
forward the marks in the result sheets or the marks are J
not based on merits. Before handing over the answer sheets
for re-evaluation, the marks awarded by the previous o1
examiners should be concealed by pasting paper slips or &
using other appropriate device to have a fair and proper
re~-evaluation. S%milirly in the cases in which exception- _..

‘3. Fs Y “mww%mmdm es
ally high marks were assigned to some candidate: in the

interviews}or cuttings, over writings or other iaterpola- 2
tions have been made in the sumnmary sheets by anyone, all
» candidates whose results were deleted on this ground
should be called for fresh interview and after the re-eva ﬂ
-luation and the fresh interviews, when necessary, the i ;

result of such candidates should be prepared afresh and on e

their getting more marks than those secured by the lest #

£
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declared selected and recommended

L5. In our

examination centres not allotte

£ their category they should be

for appointment.

opinion, the candidates appearing from

d for them under the

authority of the Commission can nardly be heard making

any grievance

examinaticn in
to them and in
were cancelled

we will direct

ascertain the reason 0L thelir appearing 1roi such centres

| L
|

on thelr participation in the competitive

the manner and from the plaoesbest suited

'i:

case the results of any such candidate

by the Commissicn on this ground alone,

——

that their cases b€ re-examined only to 4|

after giving them an opportunity

-

of hearing and on their

failure toO furnish any satisfactory explanation, thelr

performanoe at

L6, The other cases,1

means Was been detected and as @ result of which the !

candidates wer

the examination is

e disqualified, have also T

after giving them an opportunity

have come to this conclusion afte

of the case law submi

TIn our opinion, pae eeses OF all

para 2 of the

University Vs.

of this Jjudgme

observations made in gawaharlal Nehru

nt are entitled 6}

ing. The prinoiple 1aid down in

Vs. Union of Tndia (Supra
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following the
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and viva=voce
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of showing cause€. We
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r a careful oonsideratio1

tted on behalf of the respondents. ?

.

candidates falling under
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and quoted at DPage L6

o be re-examined
]

an opportunitysolt uCaRy -

Sanjeev_Kumar Agarwal
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) cannot be applied to the cases

in that case, the Principal Bench, after
of 24
unusual procedure/taking oral evidence had

fraud without even

t the petitioners before it

g Clerks 1n the C.P.W.D:i

appearing in the writteﬁ

tests; their appointments were void ab i{;
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initio and the?hwere not entitled to any opportunity.
In the cases before us, we have not recorded a finding

of committing fraud by any petitioner and unless the |

e

fraud is established by some prima-facie evidence, some ¢
opportunity has to be given even to a person who is shown L
to be guilty of committing fraud. The other cases cited g
on behalf of the respondents are not applicable to the

facts of the cases before us. {

e Regarding the nature of the opportunity to be

given to the petitioners, nothing in particular was !

|

n

-
—

submitted on behalf of any party. In P.Subbarao Vs.

Andhra Pradesh Public Service Commission (Supra), it was

held that the Public Service Commission could collect
the material against the delinguent behind his back and
it was not necessary for it to reveal the source of
information to him. All that was necessary was that he
should have been given an opportunity to correct or
contradict any statement prejudicial to him. For this
opportunity, a mere notice containing the allegation
against the delinquent was sufficient to have his say
by way of explanation in writing and no other opportu-

nity was considered necessary. In S.Govindaraju Vs.

Karnataka S.R.T.C. (Supra), while pointing out the scope

of opportunity of hearing to be given to & person whose

? name was included in the select list but whose services
were terminated on the ground of unsuitability, the Hon. :
<75 Supreme Court had laid down that compliance with minimal';

requirement of natural Jjustice by affording opportunity
of explanation was suffiicient. The relevant observationsi.

made by the Hon'ble Court in that case are quoted below:-
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"In such a situation even though the Regulations
do not stipulate for affording any opportunity

to the employee, the principles of natural justice
would be attracted and the employee would be enti-

i

tled to an opportunity of explanation, though no
elaborate enquiry would be necessary. Giving an
opportunity of explanation would meet the bare
minimal requirement of natural justice."

48. In our opinion, no more opportunity than one suggest;
-~ed by the Hon'ble Supreme “ourt, as above, 1S necessary %
in the present cases and in all cases 1in wnich the results |
of the petitioncrs were deleted by the Commission on accout

of their resorting to any unfair means, they should be

given an opportunity of stating their cases by serving

— e — e g Y o

them with the notice containing the necessary allegations

against them. If deemed necessary, the Commission will be

- -.r‘

at liberty to ask any candidate to give his specimen writ-
ing for comparision by a Government expert and in case the
persons concerned fail to turn up to give such specimen
an adverse inference can be drawn against them and their
cases be decided accordingly on the basis of the existing
material. No candidate will have a right of further oppor-

tunity to adduce evidence or to cross-examine any person.
An opportunity of personal hearing 1s also not necessary

™~

in these cases. We will, however, make it clear that the
(PP sy Catiad)
opportunity of hearing has to be given by the Commission

(Y
only to such petitioners who are shown to have obtained
s

more marks than those secured byhlast selected candidates 5
of their category. Such opportunity is also not required

to be given to those petitioncrs who were over age Or other 
-wise disqualified for appearing in this selection. We willj
however, advise the Commission that it may undertake the

aforesaid exercise even in respect of such candidates who |
are not the petitioners before the Tribunal but had securedj

more than the minimum marks required for selection and are ||




?* Sy
fj
{
-
5 }
3 -“‘-.\ |
oy’

e et

A T el s T

.‘6[{'.

still desireous of seeking employment in the railway

administration.

49. A few cases came to our notice in which the
candidates were overage according to the terms and
conditions of the notification No.1/79/80 of the Commi-
ssion under which the selection in question was held.
The plea of estoppel has been raised on their behalf and
it was contended that the candidates having been allowed
to appear in the written examination and the viva-voce
tests with open eyes by the Commission, their candi-
dature could not be cancelled at a later stage. In our
opinion, in the cases against Government and Public
Institutions, the principle of estoppel or promisory
estoppel cannot be applied in every case. The plea of
estoppel can be raised“iigggses when the declaration,
act or omission maREXEYXAXPEXSBH ON which the plea of
estoppel is based, was made by a person competent to
+take a decision in the matter and not by a person at
the lower level. In case, this ;;;é is not taken,
sometimes it may lead to disastrous consequences on the
connévence of the people made at the lower level with
ulterior motive at the instance of someone interested
in such things. In the cases of the present nature, when
more than 3 lakhs candidates applied for 1465 posts, it
can hardly be said that the candidature of such candi-
dates who were either overage Oor Were otherwise dis-
qualified due to their not fulfilling any condition was
accepted with open eyes. Further, the petiticners had to
establish that there was a prﬁvision under the rules of
the “ommission for granting exemption in the matter of

overage and the decision for making such exemption was

made by the competent authority after considering the

full facts. In the absence of this, in view of specific Ly

i -r_.-;
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condition of age, the plea of estoppel is not open
to the petitioners. There is no other point for

consideration in these cases. j
50, In view of the above considerations, we {
dismiss the petitions of the petitioners falling in
categories 1,3,4,5 and 9. The petitioners falling A
in category no.2 have to be re-examined by the
Commission in the next selection to be held for the
similar post; in future and no time limit for its
compliance is fixed. The Railway Service Commission/ f
Railway Recruitment Board is directed to complete its‘i
necessary exercise in respect of other cases in the |
light of the observations é;ggh above in the body #f
of this Judgment within a period of 4 months from .
the date of the receipt of copy of this order. Ve
further direct the Railway Board and the General
Manager of the Northern Railway to give appointment
to all such candidates who are recommended by the
Railway Service Commission for appointment under thi:
Judgment against the existing vacancies and in case
of there being no vacancy, supegggggzig;gkposts
should be created for them in case they are otherwise
found suitable for appointment. It is, however, made
clear that such appointees shall not be entitled to
any arrears of pay for the beriod prior to their

appointment. The petitions are disposedof accordingly

without any order as tg@osts.

e it

MEMBER (J) MEMBER(A)
Dated: Sept. (¢ 1988
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