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(Delivered by ﬁal£;#”1ﬂ.

Civil Appeal No, Iﬁﬁ*
and another v. Vijaya Shankar Kﬁma ; _
against the judcment and decree dated Eﬁﬁiﬁﬂﬁ;ﬂik 3
by the XVI Additional Munsif, Agra in Suit No, k& af.‘
has been received on transfer from the court of Eﬁf;ﬁiﬁif
Judce, Acra under Section 29 of the Administrative 3“; 3
Tribunals Act XIII of 1985, The crounds of appeal are &
that the learned Munsif was wrong in holding that the
plaint iff-respondent becaeme entitled to seniority with
effect from 27.7.1961 and that the learned Munsif was
wrong in holding that the txansfer of the plaintiff-

respondent from one department to another was not a |

transfer on request and as such the plaintiff-respondent
wWas not.ggtitled to any seniority with effect from

£ Kak ,
ET.T.lgélxhﬂﬂﬂﬂﬂE the case of the plaintiff-respondent

dors not fall within Article 310 or 311 of the Constitu-

tion of India, which was held so by the Trial Court, |

8 The facts of the case are that the plaintiff-
respondent filed a suit claiming that he was seniox

to defendants nos, 3 and 4 and, therefore, he was




circular ihﬁ%?“wﬁﬁﬁ

of artisan staff in
applications from pe:
join the new'departmgmtﬂjwwﬁi?mwf
applied for the same, Th¢ f‘
an order,indicating transfeﬁ“ﬁﬁaf Bl
21,11.1973,was transferred to Tﬁﬁ; “};m? i"f
then he has been working as a ﬁbldi% ﬁé qﬁ;ﬂ;;_

on the post of Welder on 15.5.1965 and 11.12,1970 J
respectively and since he was appointed on 2?.?11?&%&;’
ne should be considered senior to them,but he has

been shown in the seniority list issued on 1,8,1978
under EN~2/TRD/Seniority list/Artisan,below defendants
3 and 4, According to him he was already a Welder
having been promoted earlier and he was only trigfferred?

to the loco-shed on administretive grounds,. He had,

however, appeared in a trade test held for absorption | L

of the applicants in the Traction Depdt on 22,9.1973

and had passed the same, Taking shelter under Para P
311 of Chapter 111 of the Indian Railway Establishment bt %
Vanual which determine$ seniority of persons transferred *-?Eif

3~ confomd, tf?f
on administrative grounds hﬂﬂnmniwunod that he should ARy 7S

be considered senior to respondents 3 and 4. According

to defendants 1 and 2 the private defendants were

'1.

%
working as Welders in TRD department from 15.5,1965°

L

and 11.12.1970 respectively while the plaintiff was
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On issue no.4, wh’i?c_.}_
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Court had held that siﬁc*“‘1J1~kmh
Wolder on 27,7.1961 he is ent ;ﬁ to co u is
in the trade of Welder fram‘hhiﬁﬂ:ﬁ¢1ﬁlﬁ?T;Tia::ﬁéi 

¥ :
for the plaintiff that the transfer to ent
Tundla was made On administrative grouna &aﬁ,tﬁil_ngf
the seniority should have been determined in terms of
para 311 of the Indian Railway Establishment Manual.
He repelled the contentions of the learned counsel for
the defendants that since the plaintiff was t ransferred
on 21.12.1973 he could count his seniority only from
that date in terms of para 302 of the Indian Railway
Establishment Manual., He had also considered the

reliance placed by the learned counsel for the .
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plaintiff thet when a person is transferred to a post

in the same grade it is not called an appointment but

it is considered as a transfer and, therefore, the
wﬁmﬁ
seniority should be counted‘pn the date when he was

actually promoted to the grade. He, therefore, *
concluded that the seniority of the plaintiff should ;E
be counted from 27.7.1961 because he became skilled %
“elder on this date and he was t ransferred in the i$

same grade and, therefore, it was not a new appointmentﬁ
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prﬂving 'l'.h&; 8 } 2
appointld“:ﬁnﬁ
considered was %ha
' Department only ths,p% ‘alqw employees oO:

were asked to apply forﬁ?f?n%agﬁg It was not open

termed as a new appaintmsntif:fﬂ}jf_qggf

raised by the learned counsel fnr?f_fianmnr;ykgﬁﬁﬁg£;
since he had applied for transfer, he cﬁm hhh 1
request, and, therefore, the seniori'ty sht%‘ﬁl
Indian Railway Establishment Manual and, tbﬁrafﬁr!,
he has been correctly shown as junior to private
defendants 3 and 4. The lecarned trial court had also
held that the plaintiff did not apply on his own but
he applied in response to a notice issued by the
Divisional Personnel Officer asking for volunteers, who

would like to go to TRD department, It can also not be
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treated as a transfer on request because no written

undertaking was given by the plaintiff while he was

transferred to TRD Department. According to the learned -;ﬁ
lunsif the transfers which are not transfers on request ;.;
can only be termed as transfers on administrative " iiigéé
grounds and since TRD department was a new department jiﬂ?ﬁ

ond wanted experienced amd skilled Artisans the
transfers Were made in the intersst of the administrationa

Therefore, the learned trial court concluded that the
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e notice 1SSt
7
Divisional S&p ﬁmqﬁﬁﬂamwirlt

Signal &;Telecom. dcpartmif%#_§:?33”~'
said that"applications at@lféﬁﬁfj:
posts from willing sami—skil’l&ﬁ“ﬁ%—tﬁ ;:ﬂc"f
of TRD Electrical General, TRS ﬁirﬁﬁagﬂﬁ
cal, SNT and Engincering DepartmnntsViﬁ ﬁjﬂ#jfjﬁ_
by 30.6. 1975: These applications were invited aml;*f
regular employees. It was menticned in the n0tisa that’
they will have to pass a trade test in order :i seniﬂrf;i{
before their promotion., The plaintiff had applied against 2

the requirement of this notification.

4, The respondents have in para 9 of their

written statement said that the working in loco shed

is separate from the working of TRD department and
that different seniorities are meintained in di fferent

departments,

B% There is a letter at 40-Ga of the case file X
which is from the Divisional Superintendent, allahabad b5

g 'L
to Vijai Shenker Kumaria on the subject of fixation e

of seniority. It is said in this letter thatsince he
came on transfer from loco department to TRD department

on 21.12.1973 at his own request he has been assi gned
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requirement, therefore, hls apnﬁﬁ;

determined on the basis of brﬁnaf

6. At the Bar the learned cou ';
plaintiff made bhe hﬁm submissions 't.mit'

transfer being on administrative account original

seniority should ke given to the plaintiff; that he
had passed the trade test in 1961 and, therefore, his
seniority should be from the date he passed the trade

test and Rule 311 of the seniority rules, as menticned

o - N

in the Indian Railway Establishment Manual, should be
applicable to the plaintiff, These contentions were
challenced by the learned c%gn sel for the appellants on |
ﬁ};oint that applications hads been invited and the 3 &
seniority can only be on the basis of the date of -
absorption, Itwas not a transfer on administrative -
account and, therefore, original seniority could not be
civen. Whaet was required was to fill up the vacancies
by volunteers, who have applied to come to the new
department. Nothing else was pressed before us. It is
clear that in this case the vacancies were filled

&

from applicants who were,as a semi~-skilled or unskilled

A
in TRD Electrical Ceneral, TRS GCarriage & Wagon,
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the basis of Para 311 the
Manual which deals wifqmm
interest of administratiﬁﬁﬁgf_

his transfer in the interect

uncder Para 312 of the Indian Railway Eatabliéhmﬁmf*
nual,which deals with trensfers on request. His ﬂiéﬁf

applying foqﬁha: job in TRD Department cannot be Safa?

that this was a request from;hlm and, therefore, he

should be covered by Para 512.

3. In respect of determination of related
seniority of employees in an intermsdiate grade belong-
ing to different seniority units who appear far &

-slection or non-selection post in higher grade, Para

321 of the Manual says that when a post,selection as 2
well as non-selecticn it to be filled by considering - f%

1
ctaff of different seniority units, the total length :1_&L%i
of continuous service in the same Or eguivalent crade f:%é;%

held by the employees shall be the determining factor
nter se seniority irrespectiva cf the

- o

date of confirmation of such an erployee who may be
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department consequent to the noti

spplicatiens, It should, therefore, be
"-‘*"
of continuous seérvice in the sime oOr equi
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wnich is held by the employees who ﬁﬁﬁ#@ﬁ%@
same grade from different seniority u”n"ji%sf , ;
G Wagon Department, Signal Department, Enginuﬁng

Department, etc, |
% ' 5

cloum gl v
. The plaintiff's oo vizs that he should be
declared senior to defendants 3 and 4 by virtue of the

fact that he was already working as a Welder from 1961, ]

it is not disputed that he was promoted in the ye ar

1961 in the Loco shed, Tundla., Therefore, based on the

principles laid down in para 321 when the employees *

of the seme grade coming from different departments

are bein¢ considered for determination of inter se ; | ;&

scniority it should be the date of promotion or the : 5%

length of service in the equivalent grades. On this u"igéé

basis the pleintiff happens Lo be senior to defendants ‘;>§;gy

3 and 4, l
K p®

J5ys In the appeal one of the grounds haga been

that the learned Munsif was wrong in holding that the

trensfer of the plaintiff-respondent was not a transfer
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appeal. We up hold the judemen:

Parties will bear their own ‘costsws

¥

Vice=Chairman.
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Dated: Cctober . 1987,
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