RES ERVED W/

CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD BENCH, /

DBtECi: Allahabad this .'t‘:—f{.h jii'i P daY of 1.11- ;J:Ly?—;ﬁ. . 1996
CORAM: Hon. 'ble Mr T,L.Verma, Member (J)
Hon,'ble Mr D.S.,Baweja, Member(A)
ORIGINAL APPLICATION NO, 124 OF 1987

Shitla Prasad Tripathi son of Sri R.L.Tripathi

aged about 45 vyears resident of E/135-A, Station

Colony North, Eastern Railway, Izatnagar, Bareilly

(U.P.) = petitioner - Applicant

(By Advocate Sri Ashok Khare)

Versus

l, Union of India through General Manager, North
Eastern Railway, Gorakhpur

2, The Divisional Railway Manager, North Eastern
Railway, Izatnagar

3. The Divisional Signal & Telecommunica:ion
Engineer, North Eastern Railway, Izatnagar

44 The Divisional Personnel Officer, North
Eastern Railway, Izatnagar

S,! The Additional Divisional Railway Manager,
North Eastern Railway, Izatnagar (U;PJl) - Respondents

(By Advocate Sri A,K,Gaur)

©RDER
(By Hon'ble Mr D,S,Baweja, Member (A)

This application has been filed under section
19 of the Administrative Tribunal's Act 1985, praying for
quashing of the order dated 17,1.81 imposing punishment of
oy CR g e
removal froméfervice with all conSEque?aial benefits, taking
nck
the applicanthin service_an additionjtu several other reliefs

have been also prayed for.

2., A show cause notice was issued to the applicant
vide letter dated 20.12,80 alleging participation in

/
demonstration in front of Divisional Railway ManagersOffice

at Izatnagar, North Eastern Railway in un~authorjised manner
without : :
obtaining prior piBT1551on and actively participated
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in the proceedings of the demonstration which included
criticism of the Government, use of vile and abusive
language against the officers in moSt unperlismentary
language, He was removed from service vide order dated
17.1.81 under Rule 14(ii) of Railway Servants Discipline
and Appeal Rules, 1968, dispensing with the inquiry.Q:rhe
dpplicant submitted an appeal dated 24,2.81 withing5 days
of receipt of the punishment order. The appeal was also
dismissed and the same was conveyed vide order dated

31.12,81

34 The applicant filed a Writ Petition No.2273/82
before Hon'ble Supreme Court relying on the judgement

of Hon'ble Supreme Court in Challapan's case, Hon'ble
Supreme Court was pleased to acmit the writ petition

and order was passed to pfay the salary to the petitioner
last drawn and left open to the respondents to take work
or not to take work from the petitioner by order dated
3,4,82, The Railway Administration started paying salary
To the petitioner as per the order of the Hon'ble Supreme
Court, However, the respondents stopped the salary of the
8pplicant after the judgement in case of U.O,I. Vs, Tulsi
Ram patel,’ Hon'ble Supreme Court did not consider the
writ petition of the petitioner 2E'merit. However,Hon'ble

Supreme Court was pleased to pass order in para 176 of the

above referred judgement with the direction that in case

of those, who are relying on the judgemen% ii allpan's
case, they may file appeal before 30;9.8§kDepartment
concerned, who will hear the appeal on merit, Accordingly
the applicant filed an appeal dated 25.9.85 in the office
Divisional Railway Msnager, Izatnagar, North Eastern
Railway within the time limit allowed by the Hon'ble Suprgge '
Court. This applicaetion has been filed on 16.2.87 subsequen
to filing of appeal on 25,9.85 as the appeal was not

disposed of .!




‘ Several Q’
4.4 The applicant has sought service reliefs detajled

in Para 7 of the original application,! However,subsequently
during the hearing)the learned counsel for the applicant made
a statement at par that he does not préss for other reliefs
except‘the relief 7(i) which concerns the quashing of the
punishment order dated 17,1,81J

54 The applicant has made eleborate averments which
cover not only the relief 7 (i) concerning the qu@shing of
the termination order dated 17,1.81 but the o T reliefs
also. Since the other reliefs have been not pressed for
as statecgear]_ier} We are concerned only with the averments

made wasth relief 7 (i) only.

6! The respondents have filed the counter affidavit
wherein the averments made by the applicant have been
strongly refuted and detailing that the circumstances were

such that it was not practicaly to hold the inquiry,

It is also submitted that the writ petition filed
by the applicant before Hon'ble Supreme Court was dismissed
by judgement dated 11,7.85ﬂHon'ble Supreme Court had directed
the petitioner to file an appeal before the Department before
30,9,85, No appeal had been preferred by the applicant within
the time limit allowed,’ The appeal dated 25.9.85 said to have
been submitted in the Office of Divisional Railway Manager
had not been received. The presemt petition is not legally
maintainable in view of the Hon'ble Supreme courf;judgement
dated 11,7,85 as the petitioner has not availed the Opportunity
to file appeal angmﬁ{:gkéihg the jurisdiction of the Tribunal
through a fresh appliﬁatian. Since the controversy has
alreaéy been resolved by the Hon'ble Supreme Cou ., the only
remedy to the applicant was to file é$§4iﬁﬁgiﬁﬁﬁﬁnd due to
hon-complicnce of the direction of the Hon'ble Supreme Court
the application deserves to be dismissed, Further the
application is also hopelessly time barred and liable to be
dismissed on this account also.l @
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T Before going into the merits of the case with
regard to imposing of punishment of remaviy from service
under Rule 14(ii), we will first contrn&g'to the direction
given by the Hon'ble Supreme Court in the judgement dated
11,7,85,

8. Short question which needs to be answered is whethe;
the epplicant filed the appeal before the targesh?;ecified
by Hon'ble Supreme Court, The applicant claims of having
filed appeal dated 25,9,85 before the directed date while the

respondents have denied having received any dppeal by 30.9.85;

The applicant filed a supplementary affidavit wherein he has
méde further averments with regard to submission of appeal

He has submitted that the appesl dated 25,9,85 was handed

over to dealing clerk Sh, Rajendre Kumar Saxena,who has

put his initialyand date on the duplicate copy but he did
not put any seal of the office stating that he he has no
instruction to put office seal on such letters, The applicart
has also averred that he took an extra care and gfnt a copy
under certificate of posting on the same daﬁhmixhrox copy

of which has been brought on record. The applicant has also
argued that since being out of job from 17.1.81 it could nat
be imagined that he will not avail the opportunity to file |
one appeal before 30.9.85 pan!tdéd given by the Hon'ble
Supreme Court with reference to his writ petition., He also
magie prayer in this affidavit that Sh, Rajendra Kumar Saxena
iis presently posted as Office Superintendent in the

Ay

office of Divisional Railway Manager and signature may be
got verified from*ﬁandwriting Expert. The respondents have
filed a counter to this supplementary affidavit reiterating

thaet the appeal dated 25,9,85 alleged to have been submitted
ban 4
by the applicant has not been received., It has also-&&ﬁﬁgzr

that se=per prevailing practice of receiving the}appeal is to
e
elther send it by registered post or to give in office.m

Receipt and Despatch Section and obtainest receipt from the

concerned clerk, who will affix @?e office stamp and date

.l*‘ .51‘

— e ——— e —— m“;-'.‘:';:_‘_’)EL':J--—r:-_-w-aﬂ'ﬂ Al ]

¥ il SR [ &
» . ! 2 N
¢l { t 4
{ I&




&

.JE-:-'-‘__-.MM

g ‘@

on which it is received, As rer the racorqilSh. Ra jendra
Kunar Saxena was neither working in the #®eceirt and &e spatch
Jection nor he was attached to the Divisional Railway Manager
in any capacity at that time when the arreal i- alleqed to
have b=2an fil?d. No re joinder to this supplementary counter
hes been filed by the applicant, Further the anplicant has
not revealed the office where Sh. Rajendra Kumar Saxena was
working vhen he handed over appeal on 29.8,85 to him and said
to have obtained his initials, He also submits that he sent
the copy of his appeal by post under the certificate of
posting. From the copy of certificate of posting on tha
record, it is noted, it is not legible as to when the lotter
was posted , By sending an appeal on 25.,9.85, how he expected
that it wili reach before the target date, It is also not
clear as to why he did not send the appeal by registsred A.,D,
post, Even for submission of the appeal in office he should
have made sure that proper acknowledgement is obtained knowing
fully that the arpeal is to be submitted before the target
date stipulated,

Further it is also significant to note that avplicant
has not made even a whisper either in the aprlication or in
the suprlementary affidavit that he sent any reminder for
non-disposal of his appeal, The appeal was filed on 25.,9.85
and O,A, was filed only on 16,2.87 i.e. after more than 19
months and perhaps he kept quiet for all this period, ‘his
is not imaginable particularly when the applicant is out of

job.,
O Fom the above facts of the case, the applicant

is not able to establish that he submitted arpeal on 25,9.85,

We are, therefore, not able to pursuade ourselves to accept

the version of the applicant of havina submitted the arreal on
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Bor the discussionsabovgjwe have concluded that

the appeal was not f£i]eq by the applicant before 30,9.85

as directed by Hoptbje Supreme Court,

Onee he has failed
to avail the

opportunity made available by the judgement
of Hon'ble Supreme Court,

In the light of the above, facts,

is not maintainabﬁe and the same jis dism
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