CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD BENCH,

ORIGINAL APPLICATION NO, 1206 OF 1987,
Dated: This the ).Z’ffn day nf@fhﬁ.&(, 1995,

QUORUM,
Hon'ble Mr, Justice B,C, Saksenc, V.C.
Hon'ble Mz, Se Das Gupta, Member( ﬂ!,

Ram Prakash, son of Prag Nerain, Labour *B' Ordnance Clothing
Factory, Shahjdhanpur; C/o Suresh Kumar Saxena, Premnager,
Colony, Barujal, Shehjahanpur,
e o o o o APPLICANT ¢
(B y Counsel Sri RK Tiwari),
Versus

1. The Additional pirector Geperal, Ordnance Factories,Ordnance
EBquipment Group, Sarvoday Nagar, Ministry of Defence,
Govermment of India, Kenpur,

2, The General Manager, Ordnance Clothing Factory,Shaltjjahanpur,

3o Shri Sp Mishra, at present Joint General Manager, Officer

in Temporary Incharge, Ordnance Clothing Fgctory,

4, The Director General of Ordnance Fgctories, Ministry of
Defence, Govermnment of India, Calcutta,

9. The Serretary, I’l:l.niatr:} of Defence, Govermment of India,
Ne®@ Delhi. ,
e ¢ o » o o o Respondente,
(By counsel Sri A, Mchiley)

0 RDER,

By Hon'ble Mr, S, Das Gypta, Hmbug l!,

This 0,A. has boen filed chellenging the order dated

24,1,1987 by which the penalty of removal was imposed on the
that

applicant, It has been prayed /- the s d orcer be quashed
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and the spplicant: be tasken back in service and be treqted

- to be in service rram the date of his suspension and full pay

and allowsnces be paid to him as per rules,

2 The spplicant was working as a Lsbour 'B' in the
Ordnance Clothing Factory, Shahjehanpur, On 1,.8.1985 he was
Ssuspended and a charge memo was served on him on 4.8,1985

for major penalty, An inquiry wes held and after recording the
statements of the witnesses, the Inguiry Ofticer in his

report dated 14,6.,1986 concluded that the charges against

the applicent were not proved, The General Manager of the
Factory atter considering the findings of the Inquiry Officer
disagreed with the szme and by its order dated 24,1,1087
removed the applicant from service with immediate effect,

The applicent submitted an appeal against the order of removal,
It is stated that although more than six months had expired
since the submission of the appeal, the appellate authori ty
has potsyet passed any order, and this led the applicant to

approsch this Tribunal seeking the foresaid reliefs,

3. The applicant's cgse is thet as he was Union \ice-
President, he was being harassed tor his Union activities,

It is stated that on 28,7.85 on which the incident leading to
his suspension and charge sheet took place, he was not on duty,
The applicant has claimed that he never tock part in the
alleged beating of winod Babu, which was the cause of action

in the disciplinary proceedings and, thererore, the witnesses
which were examined ﬁ: the prosecution specitically stated in
their statements that ;hay haed not seen the applicanimanhandling
Vinod Babu., He was, thus, ralsely implicated in this case dus

to his union ectivities,

K -

o

B e e e R T [




-3-

4, The gpplicant has further aliaged that the suspsension
order was issued by the Ofticer in temporary charge, who was
not the campetegt authority to issue the order of suspension,
He has also teken the ground that the said ofticer ‘was not
campetent under the law to initiate proceedings agdnst the
applicent and as such the entire proceeding is vitiated, The
further ground taken by him is that a co-gecused in the alieged
incident of beating has baan“ratainad in service while the
applicant has been removed and thus the applicant has been
deprbved of his tundamental right orfequality and equal
protection of law, The applicant has also averred that the

General Manager of the Fgctory was not competent to impose order

of removal on him,

5 The respondents have tiled a counter aftidavit in
which it has been stated that both the applicant and one Hira
Lal Shukla were placed under suspension and thereafrter charge
sheet ror beating one Vinod Babu inside the Factory premises
was served, A cammon inquiry was instituted, Atter the inquiry
was ordered the co~accused Hira Lal preferred an appeal to the
appellate authority enclosing photostat copy of aftidavits of
three persons who hed witnessed the incident, These afridavits
along with others wers relied upon by the disciplinary authority
while re@ording ite disagreement with the Inquiry Officer's tinding
that the charges were not proved against the applicant, They
have atated that the General Manager of the Ordnance Clothing
Fectory is o competent authority to impose major penalty on the
applicant and the Officer in Temporary Chatge is empowered

to place the epplicant under suspension and also to order appaint-

Ment of an Inguiry Ofticer, It has been turther stated that
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the appeal preterred by the applic ant was rejetted by the appe-

llate erder dated 23,5.,1988 and commumicated by the order dated
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21,7.1988 to the applicant, It hzs been rurther stated that there
gggﬁggni:gnggfrimination against the applicant with regard to
6, The applicent has riled a rejainder artidavit
relterating the contentions made in the origihal application,

It is rurther stated that he had never received copy of the

appellate order, .

i The grounds teken by the applicant relating to the ;
jurisdiction of the Ofricer in Temporary Charge in suspending - E
him and initiating disciplinary action against him and of the
General Manager of the Clothimng Factory im imposing the penalty |
ot removal on him are without any supporting rules, The General |
Manager is the Chier Executive ot the Establishment in which

the applicent was working as a Latour 'B', In bormal course, :
therefore, he would be the competent disciplinary authority

in respect of the appligant unless otherwise shown, WNo rule has
been guoted before us by the applicant to indicate btherwise,
Similarly the Ofticer, who was holding temporary charge of the 3
Factory should also be normally competent to place the applicant E

under suspensich and to initiate disciplinary proceedings, as

- =

has been specitically averred by the respondents, In the absence
of any evidence to the contrary we have no reason to disbelieve '!
the statements of the respondents, '
Be The substantive ground takem by the applicant is that I
the Inquiry Ofticer had tound the charges as not established

against him and yet the disciplinary authority has imposed

penalty of removal trom service, We hque seen rrom the records |
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that all the witnesses who were examined by the Inguiry
Otficer had stated during the course of inquiry that they

had not seen the applicant beating Vinod Babu, which was

the bgsis of the charge shest, The Inquiry Officer, there- |
tore, came to the conclusion that the charges egainst the /
applicant were not proved, The tindings of the Inquiry |
Ofticer, however, were not sccepted by the disciplinary

agthunity. He dilggrnad with the findings of the Inquiry
Officer end recorded his own finding. The CCS(CC & A)Rules
clearly provide thst a disciplinary autherity is fully at

liberty to disagree with the findings of the Ingquiry Officer,

e e e g oy -

but in that gase he shall record the reasone for his

diéagfamant. The disciplinary authority has recorded regsons

g

for his disagreement and it is necessary for coming tec a
decision ofl this controversy to reproduce the tindings of

the disciplinary authority, The tindings which were recorded

in enclosure to the impugned order of penalty are as tollows:- 4

"I have gone through the proceedings of the enquiry and dis-
agree with the rinaings on the reaéuna given hereunder:- ~

The Inquiry Ofticer has railed to taka into considerati on
the documentary evidence listed as Annexure III to thes Charge Sheet,

In his statement dated 29,7,.85, Shri Vinod Babu has clearly st ated

T R T S

that he was called and bsaten by Shri Ram Prakash and that Shri Hira Lé
Similan ’t

Lal caught hold of .him for letting Shri Ram Prakash escepse,
ly 5/Shri Kishgn Lal, Noor Hasgn, Chironji Lal and Mand, Shami in
their statement dated 30.,7.85 have confimmed the involvement of

Shri Ran Prekash and Hira Lal Shukla in calling and beating Shri !{
Vinod Babu, In view of this evidence, the statement of these |

t

I
individuale in the engiiry appears to be given under same incentive i:

I

or pressure and can not be relied upon, The enquiry report has also i

of
been confirmed by Sri Ahirwar. Moreover, the aftidavits © .
IK{“ )
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of § Shri Noor Hasgn, Chitonji Lal and Kishan Lal, submitted
by Shri Hira Lal Shukla him®elf, are to be relied upon more
being on ogth than statement in the enguiry,
The undrsigned has, therefore, come to the conclusion
that the charge against Shri Rgm Prakash for manphandling Shri

Vinod Bebu is thererore proved by the sbove evidence cambi ned

with other evidence on record,

Shri Hira Lal Shukla, co-accused, caught hold of Shri Vinod
Babu instead of stopping Shri Ram Prakash trom beating Vinod babu,
thus he managed to let Shri Ram Prakash escape Tfrom being caught
by Shri Vinod Babu, The statement of Shri Vinod Babuy dated 29,7,85
listed in Annexure III of the Charge Sheet Memo is relevant, Ths
affidavits stated above also establish the above act of Shri Hira

Lal Shukla, Thererore the charges against Shri Hira Lal Shukla
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ror active connivagnce in manhandling Shri Vinod Baby is established,™

9, It would be clear rram the rindings of the disciplinary
authority that he has came to the conclusion that the charge

ag inst the applicant of maphandling Vinod Babu has been proved
L%‘B statements of Winod Babu, Kj;ehan Lal, Noor Hasan, Chirmj;
Lall and Mcohammad Shami g MWM#; recorded immediately
arter the alleged incident of malﬁ.a‘dung in a preliminary
enquiry, He has also relied on attidavits of Noor Hasan, Chiranji
Lal and Kishan Lal submitted by Hira Lal Shukla, who was the
co-accused, It is glso clear that in wipwy of the earlier
statements given by various witnesses, thatrWtatmanb

to the effect that the epplicant was not inunluadt.tn manh andling
has not been believed by the disciplinary authority, who has tasken

a view that statements recorded berore the Inquiry Ofticer were

due to certain extmaneous considerations,
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10, It is, theretore, clear that the disciplinary authority
has %E the charge against epplicant as proved only on the
bssis :;r statements recordes in preliminary inquiry in which
the spplicant had no opportunity of cross-examinming the witnesses
and on certain atridavits ftiled by some of the witnesses, not

berore the Inquiry Ofticer tfu giveyto one of the co-accused,

1. A similar controversy ceme up betore a Bench of this
Tribunal in the case of R.N.Pathak Vs, Unton of India, reported
in 1987(2)A.T.C, B22, In that cgse also certain statements were
given by witnesses at the time of incident and these were
rerracted beth in the departmental proceedings., The tribunal
Wds of the view that although high standard of proot required
in a criminal case ropproving a charge Beyond reasonable doubt
does not apply to departmental proceedings, there should be some
legal evidence in support of the charge even in in a departmental
proceeding. The tribunal held that 3&33-& the tindings on the
chagrges proved against the applicant ware based on no svience

betore the Inauiry Officer; the orver of removal fram saervice

was accordingly queshed,

12, Contm versy betore is is tully covered by the ratio
decidentii of the decision in R.N.Pathak's case, In this case
also statements given in a preliminary enguiry were retracted
in the contronted inquiry held under the statutory rules relating
to disciplinary proceedings, Also,as in the case of RN Pathsk,
the disciplinary authority hael relied on the statements recorded
in the preliminary inquiry and in acdition has also ralied

on certein aftidavits which were neither filed betore the

preliminary inquiry nor betore the regular inquiry under the

st atutory rules,
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13, = It is the settled decision of lawthat the Courts/
Tribunals shall not nommally reappraise the esvidence on te
the basis of which the disciplinary authority has taken any
action, The Courts/Tribunals can and should, however,
intertere in those cases where the findings of the Inquiry
Ofricg/disciplinary suthority is based on no evidence,

in this case, as in the case of RN Pathak, there is no direct
evidence to prove the charge, even the cagplainant having
retracted his stetement before the Inquiry Officer and,
therafore, the findings of the disciplihary suthority are
based on no evidence, The impugned oreer of the disciplinary

aythority is, therefore, bad in the eyes of law,

14, So far as the appellate erder is concerned, the
applicent has dsnied having received a copy of the same,
Respondents, howsver, have specifically averred that the
appeal has been dia_pnsEd of by an order dated 23,.5.1988,
A copy of the order, however, has not been annexed to the

counter affidavit,

15, We have noticed that this 0,A, was riled on 1'?'.1.1587

and it was admitted on 7.,4,.,1988, whepea€ter notices were
issued to the respondents, It is, thereforey clear that
the order dsted21,7.1988 by which the eppeal of the
applicant is stated to have been rej ected was passed during
pendency of this O.A. Section 19(4) of the Adninistrative
Tribunale Act, 1985 specifially stipulates that every
proceeding under the relevant setvice rules as to redressal
of grievances in relqtion to the subject matter of an
application pending immediately before its admission shall

abate when such application is admitted by a Tribunal and

\& no aspeal or repr-sentation in relation to such matter
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shall thereafter be entertained, The respondents,therefore,
have no jurisdiction in disposing of the appeal of the
applicant after the 0,A. was admitted, The appellate order

is, therefors, nonest,

16, In view of the roregoing the application 1a®

partly allowed, The impugned order dated 24.'_’..19%&& set
aside, The applicant shal be reinstasted rorthuith, ard the
entire intervening period tram the date of his removal from
service till the date of his reinstatement shall be tre ted

as on duty for all purposes except the back wages which,however,
shall not be paid, to the applicant. So far as jeriod of
suspension is soncerned, the disciplinary authority shall

pass orders in accordgnce with law as toc how such peried

shzall be treated within a period of 3 months trom the date

of communication of this order, The parties shall bear

their own costs, %31/

ﬂ.m. U.c.

sa,
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