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1. Ram Murti Tiwari S/o. K. R. Tiwari, R/o, 1205, European§
Co lony, Moghalsarai;vafanaﬁﬁﬁ R e - A
; - g > “_ 4 gl il Ih' ] I-'u__: e L e .
0 iSh N. Yadav, S / Yoy 18] N .Yadav, E/ O Tak Ta“kmm, P.S. 2% u

Cantt. Varanasi,
4THROUGH ADVOCATE SHRI S.K.DEYP ... . Aprlicant,

Ver sus

> 1. Union of India through the General Manager, E.Rly,
17, Netajee Subash Road, Calcutta-l.

5. The Divisional Rly, Manager, E.Rly, Moghalsarai,

3, The Divisional Personnel Off icer, E.Rly, Moghalsarai,
4. Tarkesh ar Prasad -Guard Mail |
5. Sachida Nand Ram II Guard, Mail e
6. Shiv Nath Ram III Guard, Passenger. |

7. B. N. Mazumdar-Guard, Mail,

|

g8, laxman Ram --Guard Mail :
-l

9. Ramesh Kumar-Guard,Passenger. Y =

10. Mukesh Kumar-Guard Passenger,

11, Raghunath Paswan-Guard,Passenger

12. Shoe Dhani Prasad, Guard Passenger.

13, R. K. Nirala-Guard Passenger.

14. Vikrama Ram =-Guard Passenger.

15. Suresh Ram=Guard Passenger.

16. Gulab Ram-Guard Passenger
Under SSAGaya,

A1l are C/o. Station Super intendent,E.Rly.,
Moghalsarai,

.......Respondents, o5 ¥ A

. JeLs -

, (THROUGH ADVOCATE SHRI A,V.SRIVASTAVA S Sri G. P.Agarval et 5

\M and Sri Vinod Swarup).,
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D% | The facts of the case are that fth ,se';
two appliccnts=~ were postad as Guard Grade 'C'
(now designated as Guard Goods Train) on 10.4.1957
and 16.4.64 respectively. The promotions of the
Guard grade 'C'/Guard Goods train are made on the
post as Guard grade 'B!'/Guard passenger train

and Guard 'A'/Guard Mail train. The promotion

of the applicants and their seniority was dist-
urbed because of the accelerated promotions to
the candidates belonging to the schedule Caste

and Schedule Tribes.

3 It is contended on behalf of the
applicant that the ap licant no.2 challenging
the promotions of 5.C. candidates in excess

to 15% of quota, had filed a Civil Suit No.83Y
of 1984 T.N. Prasad & Others Vs. Union of Indis
and Others. The' said case was then transferred
to the Tribunal on its constitution add it was

registerczd as 321 T/86 and was decided on 05.1.87.
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the Tribunal in @aﬁm No.647/86 Virpal Singh Chauhsn
ang Others Vs. Union arf Zﬁﬁ a’t::in;

on 21.1.1987. The responﬁen%ﬁ s&h‘i -‘i":.',-. ke

*»
-

any decision on the application aﬁ.u _ .~ :
It is said that the respondent na. ména §
verbally that the seniority of the Guards o

Passenger and Mail trains could not be recast.

L The seniority list(annexur e-2§ of Guard
Grade 'C' (al® known as Guard Goods Train) was
publi shed in the year 1977 in which the placement
of the applicants was at serial no.l1l32 and 229
respectively. The r espondents no.4 to 16 belong

to the reserve category. Of t hen, the respondents

0.4 to 9 and ll were shown in the said 5enlor1ty

list(annexure-l) at serial no.339, 353, 341,338, 340, 342

and 34® respectively. The respondents no,.,l10 and
12 to 16 were not appointed in the service by the
time of the preparation of the seniority list
and, therefore, thelr names wele not shown.

It is, however, claimed by the applicant that
alll the respondents no.4 to 16 are juniors in

the initial grade of Guard 'C' to the applicantss

33 The respondent noe3 pPrepsr ed another

seniority list (annexure-3) of Grade 1¢' (Guard

Goods Train) relating to liog halsarai division

in which the appiicant no,2 wés Pleced 2t sl.no.3
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to the post of Guard Gradﬂ { ;5",
Similarly the names of respandg@diﬁ
and 15 were also not shown in the s,‘&.

they too were promoted. . £ Y% T R e el |

5% The applicants belong. to the catengn

of general mt—@o%candidates and their promotions

to higher past w8 made on the basis of seniﬂr'ity-cmn;-
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su:.tablllty. on the other hand, the respondents no.
4 to 16, who belongg to ine sfC. cetegory, they were L v .
oromoted on the bésis of the reservation quote as

Guard Passenger Treins on different dates between l
26.4.79 to 11.7.1985 as given in para 6 (IX) of the § ATRE
O.A.. The date of promotions of respondents no.d, ‘

15 and 16 were not known and, therefore, they were
not mentioned. It is contended that the respondents
no.4, 5, 7 and 9 were further promoted to the post
of Guard 'A' Special wide orders dated 25.4.86 and }
25.2.86., The effect of promotion was, however, given
from 01-1-1984. The applicants, therefore, clained

that the respondents no.l to 3 had allowed accelerated

e e —— e —————

promotions to the respondents no.4 to 16 and elso in
excess of the quota, arbitrarily and illegaly. Seitior ".i"l
enployees to those respondents could not be promo ted. | :
it is further clalmed that despite the accelerated

promotions on the ground of reservation given 10 ? -
I e
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shown at serial no.2 and reStP@:--l‘:‘-'Q-r_ ._
placed at serial no«20s 12 17, 18, 21, 19, 33 and . 250 L 1T
i N : _.'1_.. : E
i | |
|

respectively. Another seniocrfity J_:Lst ingé_xﬁs@ " ;

Guard Grade 'A' Special was prepared on 20.9.85 in “
g whi ch the respondent no.4 amd 5 were Placed Cholla 4 q_ : ] |
serial no.l2 and 18.. In this way,honl g:wen

accelergted promotions but were also given accelerated

o

seniority whereas the seniority as given in the list
a of Guard Grade 'C' was the baslic seniority 1list. .
The accerlerated promotiocns to the respnndent_s no «
4 to 16 could at the best be termed as for tutous
and not in the normal coursey is the pleading g of ‘
the applicants. The applicants further pleaded {
that the seniority lists annexure-4 and 5 have been : ,JA-
prepared in utter disreyard of the seniority which
was initially given to the applicants as well as

the respondents no.4 to 16 in the year 1977 througt

annaxure=2.

8. Feeling aggrieved by the act done by the
r espondents no.2 and 3, this C.A. has been filed with §, Shig

the relief which is already described. .

9. In this case, two countar-replies have

heen filed, one was filed on behalf of respondents NoO.
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promoted by maintaining 40 point ro=s ‘&é‘r vw-feme
material time. It is claimed that since 'g{lij-'j‘_fge_;c
respondents were promoted earlier in point of
time to the applicants, they could not be said
Juniors to the applicants. The claim of the
official respondents is that the seniority list
was correctly published..It is pleaded that the
Petition was pre-nature because no repPresentation

was made to the administration and departmental

remedies were not exhausted.

10. In the counter-reply filed on behalf

of the respondents no.4 to 16, it has bheen contended
that the Tribunal had decided the case no. 321 T/86
T.N. Prasad and Others, exparte which was challenged
by moving review application which was still pending
AS regalds thie decision in the case no. 647/86 Virpal
Singh Chauhan Vs. Union of India and Cthers, it is
Pleaded that the appeal has been preferred before

the Hon'ble Supreme Court widch was still Pending.
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hnuld be 'the governing fiﬁ‘ﬁﬁnﬂ 0T C
44
the seniority in wh&ch-grade wauld I‘ae ;dé;t | L
the date of promotiocn in the said ggfade an‘d 'ﬁ'ta g "".," - ﬁ f:’
seniority in grade 1C' would have nothmg,k ‘tQ :"@:1_0'_ | I
3 with the determination of the seniority in the
3 higher grade. It has been illusterated that on
promotion of &n enployee in grage tB! or 'A', the . |

date of such promotion shall be material to reckon &

fi with the seniority in the particular grade. AR G b .
further contended that those who are promo ted __:__
subsecuent to the parlier promotee, shall be |
junior to him. Ihe averment of the respondents
no.4 to 16 is that the petitioner nNo.2 Wwa s

4

|
promoted as Srade 1A' on 04.6.1987 after Sk i
the respondents ( 4 to 16 ) were promoted as P
Guard Grade 'A'. Thus according to the respon-= |
dents, the applicant no.2 would be junior 1in

Guard Grede 'A' to each of the respondents

no.4 to 16. The averment thsot the respondents

no.4 to 16 were promoted in excess of the quota

£ixed for S.C./S.T. candidates, was denied and

contended to be incorrect. it is also denied

that the respoiidents no.4 1o 16 had been glven

j umping promotions. The respondents in reply

to the averment contended in para 6(XLV) of the

O.A., aver that the appli cant no.l liam Murti Tiwari vreb
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ating frﬂi‘f {x."' uard Gr w'ﬁ VA' Special
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Grade 'A‘ Spacﬂﬁg?*ﬂ
1ists prepared on ﬁ 9
been prepared in aamraagca

view of these facts, the O.A. has b

12. The applicants filed J;'ej*a:imﬂei*
: restating the facts which were mentlﬁneéim
}? the C.A. Besides,it has been pleaded that the
respondents did not file any reply or review
against the order passed iD the case no.321 T/86
o I.N. Prasad and Cthers Vs. Union of India and B
Others, and, therefore, whatever decision was
taken, was binding on the respondentsy, It is
stessed that the seniority in Guard Grade 'C' was
the initial seniority ana would govern the fixation ‘
of seniority in the higher gradese Since the i
candidates belonging o 5.C./3.7T. candidates 4 ‘
get jumping oromotions, because of reser‘va‘tinn /
policy, their senicrity should he recast each
time when other persons aie promo ted subsecuently
to the grade in which 5.C. candidatie Was also
promoted. 1t 1s reiterated that the respondents
have been given promotion in excess to their fixed

quc.‘:-‘ta.

ot i e

137 Je have heard the learned counsel for

the parties and have perused the record.

14 . The pleadings of the parties in the c
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r espondents, on the dtﬁé’ﬁ
pending disposal before the ﬁaﬂfﬁ? e 3t >
It has now been concegded by 19351’1’1‘66 ”ﬁmg- ¢

.!"
p

both the parties that the s.L.m which was filed

by the respondent no.l &g ainst -t:he ﬂg‘ﬁi’e

Virpal singh Cheuhan - (sapra) given by the
Tri.bunal ,has been decided. It is reported in
1996(1) A.I.S.L.J. 63'. Their Lordships of
Suprene Court while deciging the issue of
seniority and examining various circulars .

and letters issued by the Rzilway Board, held N o

that the seniority between the reserved category “r
candidates and general candidates in the promoted | |
category, should continue to be governed by thelr - ‘
panel positions. The expr essiab panel was further .- i'
defined to mean the panel prepared by the selecting ‘ J

suthority at the time of selection for Grade 'C!'.
Accolding to their Lordships view, it is senioritly
in this panel which must be reflected in each of
the Bigher grades. 1t 1s clarified that this mean=
that while the rule of reserwation gives accelerated
promotion, it does not give the acceleratedor what
may be called, the consequential seniority. The
observation of their Lordships 1s that there 1is

one sitaation whet#emzr the rule may not have any
practical relevance. 1n & given case,it may happen |

that by the time, the senior-general candidate gets '+_;

promotion to the higher grade, junior reserve category | ¥




ate (. who was promoted T

‘earli g,g_,hﬂmn ,,fl_luu to ve |
Il.t“?bg, Qhﬁﬁﬁ*ﬁu nat in such a
in the aforesaid ' '
general candidate fol
seniority as between the per: g
in' A' Grade. Aoyt ] g
s . ' e o # \' ,,:'_I_‘I :.L‘.., B .
15 . Their Lordships also pointed out 3 *&}iﬁ@ W ?‘ -
R FPERR. SR |
which were laid down 1n the case 'h.K. Sa]ﬁqhahe.é-:;-3“3"E T, 1; .
% L N 3 |
™ and Others Vs. State ~f Punjalp and Others 1995(1) e Wt i '
A% o | 3
‘ S.LeR. 791' to deal with the situation of excess |}
.*-..:- » -!
. TR o Tol |
promotion t-h‘ﬂﬁ%-;n the aiota sixedes for 5.C. end Sele |
;
candidates. 11T was observeda that the percentage of |
X reservation has to be worked out in relation to e
the nunber of positiong which forms a cadre strength N
and that the subject of vacancy has no relevance xS
in operating the percentage of reservation. The
points which_ were dealt with by theil Lordships ‘
w i s ) e NP ¥ E—‘ﬁ e
4 in E.K. Sabharwal's case (supra)ﬂare’_follows; !
1. Once the number of posts rescrved for 5 ‘
being Eilled by reserved category candidates | -~
in a cadre, category or gradelunit for application
of rule of reservation) are filled by the opemation
of roster, the object of rule of reservation should
he deened to have been achieved and thereafter the
roster cannot be follo.ed. Jiile determining the
said number, the candidates belonging to the '
reserved calegory but selected/prometed on thelr
o.n merit (and not by virtue of rule of reservation)
shall not be counted as reserved category caendidates.
2 The percentage of reservation has to be worked
out in relation to number of posts in a particuler
grade, class, category or grade(unit for:the purpose
of applying the rule of reservationj)and not with
respect to vacancies.j
. ttiiltii!m'll/-
I e oo ¥ seasad ™ Tl S e




inter se s"aniiﬂ*f_ y Po sl
given point of sl;imrgg Vi
point of time, both - :
reserved categolry Ga’Tﬁﬁl ates : -
This rule operates wheth L ce "
is included in the same batch uf pgoyra Mg Vi "'&r 1] ,
a subsecuent batch. Even if @ SvE. /S. 'i‘a can 1@% P
js promoted earlier by virtue of rule af ré&&vat&t‘qm
roster than his senior general candidatﬁ;and the
cenior general candidate is promoted later to thet Wi
said higher grade, the general candidate regains .
his seniority overl such earlier promoted S G/ B 1i
candidate. 1n such a situation does not oonfer
upon him seniori ty over the general candidate
even though the general candidate is promoted -

later to that category.*®

X

-
16 . Their Lordships of Supreme urt, therefore, |
laid down the law as regards the determination of ‘
seniority between the general candidates and the A
candidales of reserve categorys. AS regards the ‘

excess promotion o the quota fixed, it had been

observed in the Virpal Singh Chauhan's caselsupra)

that this situation had arisen particularly because

+he rule which was recently enunciated in heKe Sabharwal' s
cuose was not there and waz not being followed. It may

also be that such a result has been hrought by a combined
operation of the ractors mentioned in point 1 and 2 ebove 1]
in the sald Sabharwal' s casees Their Lordships in Virpal |
singh Chauhan's case fur ther observed that it was i

sufficient to direct that the hailway Authority should

here in after fullowed rules I, I1 and 111 as stated in

pare 28 we@eloe the date of judgment in h.K. Sabharwal's

.
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;4;_71&:;: - promotitl

d:gseus*sed a‘béva \% el
promotion made in *tha
lementation of tho se mlﬁﬁﬁ% t"‘@

sabharwal' s case has been fixed ¢ E ,5

reason given by thelr Lordships wa:s%h 3ttt e si
could not be rectified until Mreﬂioﬁ&ﬁ“ﬁﬁ‘@&%ﬁns iha‘*t
reviewed_and ri‘d@u’é.ﬁ'ﬂ Jffﬁﬁﬁ-‘s ep
may not be advigedle at thia&btime. 1+ was further | | S

at the enormily of the exercise should deter | |
: i

one from launching upon such a courseee It was _ 1
' \
}

son that oSupreme Court had | Py

all the promotions be

observed th

any

evidently for this rea
s case that tie rule ”
.

pectively.

directed in h.Ke sabharwal’

L
franed by them should be applied only PIos

17. Je have discussed the law laid down by

cited above wi th

the

their Loxdships in the two cases
those principles shall ke
en the applicants

N

the purpose that
ctors of the seniority betwe

A4 to 16 in this cases It may

deciding fa
and the reospondents no
doubt, the applicants have

be menfiuiied that, no
3, 4 and 5_’

niority lists anrnexur e—2,

challengedthe se
pondents 1 1o S

{ﬁe official respondents namely the res

casual manner. hothing

have filed the counter-reply in

has been specified as to ihow and why a particular seniority S
1i st was prepared and placementi of the employeesmades.
It appears from the perusal of the said counter—reply
that ti.e criterian of fixing the seniority is the length

of service. oimilarly the counter-reply filed on behalf

t.mw
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post of pmmtia aiﬁ Wﬁﬁﬁ% on --»

promotee employees ju‘ﬁﬁ* the
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said grade or M

It has been clarified in the said co

of rpspondon‘t.s no«4 to 16 'l;ha'l: sﬁﬁb’él""fﬁh? 4
promoted in Grade 'p' and 'A' prior to the
promotion of the appli cants and, therefore, they
stand senior o the applicants. This averment is
in contradiction to what has been laid down by
fheir Lordships of Supreme Court in the decisions
of R.Ke Sabharwal and Virpal Singh Chauhan'! s cases
Since the rules laid down 1im Sabharwal's case are

made applicable Weefe 1002495 and this fact has

been restressed in the case of Virpal Singh Chauhan's

case, we refrain ourselves from examining the
seniority listslannexure 2 to 5) which wareﬂ/
prepared before 10+ 2.95, from this angle, Similar
hibthe situation with regard to the alleged excess
promo tion of the employees from the reserved
category. The result, therefore, is that whatever

has been done prior to 10.2.95, cannot be undones

18 « On the consideration of the facts
and circumstances and the legal position, we find
that the senlority lists annexure 3, 4 and 5 cannot

be interfered withs The O.Ae is, therefore, di smissed.

No: grder as to costse

Memb eX Member ( J )

/Maba/
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