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Vs,

Union of India & Jthers Slare Resoondents

Hon'pola Mr.Justice U.C.Srivastava,V.C,
Hon'ble Mr. A.B. Gorthi, Member ( A )
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(By Hon.Mr.Justice U.C.Srivastava,V.C.)
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'he appointment 5f all the applicants who werse
recruited as Trade Apprentice to wdrk in the Diesel

Locomotive Workshop,Varansi was made during the month ofF

March & April, 1977. The applicants have apsroached the,

0]

Tribunal for setting aside the senisrity list dated,Janu ryl
{
1984 Of Skill=3d Artisan Grade-II1 and t> direct the |
respondent no.2 t> 3 to.re-dstermine the seniority of the
applicants qua the respondentf no.4 to 18 and other
similarly placed pr omotee incumbents considering the
applicants date 9f appointment in the Grade as mentioned
in Column-~-6 "f the order dated 30.6.78 by givinﬁ'ben?fit.
Oof entire continuous service from the date of sppointment
Oof substitute skilled Artisan Grade=III. ©On 15th July
1978 all the applicants were issued similar letter
informing their appointment on temporary basis on their
resnzsctive posthy on which they were working in the same
grade. In the saig 3rjeqht was mentioned that the applicans
were required to undergo £2¢ medical test but nd madical
tast etc was taken in as much as the applicants were
workingon their respective po3tff£or the last oneyear and
all the formalities werealready complied with. The
applicants ent2red the depzrtment as Trade Apparentides
and at thatlstage they were required to undergo training, |

and thereafter they were recruited as such. ©On 30,6.,78

a letter was issued by General Manayger(?),Dissel Locomotive
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Works,Varanasi, in which it was mentioned that *he

applicants alongwith many other OPrsons were appointed

3s Temporary Skilled Artisan in the grade of Rs.260-400/-, |
[

The applicants have stated that the aforesaid order was
neithdr pasted on the no-ice board nor was circulatad
amoungst the applicants and therefore they were never
informed of such order,
list dated January, 1984 of theSkilled Artisan Grade-III
Was circulated wherein the nanesof the applicants were
shown much below to the respondent No,.,4 £to 18. The
applicants filed their representati ons against the same
within the prescrined time raising objections against

the exclusion 9f their service order to the appointrent

vide order dated 30.6.78 and the placerent of the
respondent no.4 to 128 slongwith other persons akove the
applicarnts, althocugh they were promoted after the
appointment. of the zpylicants in Grade-1II ard were
1so in excess of the cguota prescribeé under the rules,
e !—;_1_,; -':: I..[ﬂ: :"-_r' .h""-#r‘ Ft‘ﬁ_l N was ogiven ur +h
responcents ané thersafter the auulicantf subh itted a

apslicants were info d that the respondert no.2 has

rei cted their representation against reconsideration af
eeplority. The =£aid letter s received ry the applicapt
on 2.1.86, The a.plicants again requasteqd the spondent

reorecent atdon Yoo+ ne I ] was i ver - The &l | ]if"‘ﬁnt =

geét any reply they approached this Tribunal in mgnth

of Peburar 987. Fara-135 of sub secticn(3) of

e N Y

Section B of Cheptor=1 of IREM provides thet the totsal

numrer of 8killed Artision Grade-I1l1 were recruited

L4

0% as direct rscruitment and ra aining 504 kv
when
gromotion./ a1l ths asplicants were recruited &8s
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Phereafter the impugned Seniority
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Grade Apparentices were undergoing for training,hp appointManti
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to the post of Skilhdﬂrtiqﬁgn can be made by direct recruitmert
but the respondents No.,2 and 3 continued to fill the vacancy ;
by promotion only. The respondents 4 to 18 who were working asE
Group-1V were promoted only on adhoc basis with the condition ?
that they cannot get any any benefit of the seid services

for the purpose of seniority,

f. It has been pointed out by the respondents that the

applicant,after the completion of All India Trade Apprentices
were engaged as Trainess for which there is no commitment
for absorbing any of the dpprantices Trainees and after

completing sut@é}ﬂll training they were of fered the post
of Skilled Artisien and uere posted as such for a period of

3 months whigdhuere extended from time to time till they wers
- Railway Board's |
appointed as temporary skilled Artisans, Uid__urdar dated |
25.*.19?? which modified the earlier orders that the 4
recruitment esgainst the direct recruitment quota of 50%
of the vacancies dn the skilled grade may be made from 4
course completed Act Apprentices and I.T .d. qualifiad‘
personmel but only after first trada}esting and promoting
all the eligible staff in the lower grades. 1t haS been stated
by the respondents that the respondents NCS 4y5,6,7,8,9 to 18
were initially appointed as 8killed artisans in the grade of
Rs ,260-400/- on ad-hoc basis vide order dated 27.7.77330e7 77
5e8e77, 23411477, 14.5,1979 and lateron their appointments
were regularised asoskilled:BApsision(Electrician Trade),
and the-positien in the seniority list was mentioned vide

~ircular dated 16.1.1984 uhich was in pursuance of the

Railway Board's letter dated 25.1.1987. The respondsnts
4 to 8 after passing the trade test were promoted as Skilled
Art is ¥on(Electrical) in the grade of Rs 260-400/- in the year |

1977 uhere as the applicants were absorbed/appointed as

R R A NS

Skilled Artisions (Electric) in the grade of Rs ,260-400/-

on regular basis on 1.7.,1978 and that is yhy they have

b
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been given seniority over the applicants, 3o far as the

respondents nos 8 to 18 are concerned the respondents nos 9
to 11 passed the trade test in the yaar~19?? but they were
promoted as skilled artisans (Electrical) im the grade of |

Rs ,260-400/- in the year 1979. The respondents Nos .12 to 18

e —— e — e W

have passed the trade test in the year 1979 and uere prnmﬁted
in the year 1979, The respondents nos .4 to B8 passed the trade
test and promoted in the yesar 1977 as siklled Artisans and they
have been assigned seniorit; accordingly, The respondents nos,
9 to 18 wexe passed the trade test in the year 1977,but they
could only be promoted in the year 15?9 alonguih their

juniors respondents nos12 to 18 who passed the trade test

in the year 1979, although it the trade test would have been

T —

materialised earlier they culd have been promoted in the year
1977 against the promoticnal quota. To avoid the undee
benefit to the direct recruits, the promotees have been
assigned seniority abovae the dirsct recruits. As the
applicants yere abaérbed in the year 1978 hhéy have been
assigned seniority with effect from 30%6.1978.

e Learned counsel for the applicant contended that
since the datetEE;:ppnintment as skilled Artisans although

in a substitute capacity the applicants were working |
contimuously in grade-I111 uF-tha reqular pay scale hence

: 204~ v
the said period cennot be &¥cluded for the pupose of

determing the senioritye The initial letter dssued to them
inviting them Jﬁﬂgnteruiau did not mentionsd any such word
the quota of direct recruit was lying unfilled and yet without

adverting to the quotea the respondents 2 and 3 made continuous

promotions to the extent of 17°0% illegally depriving the

applicants of bheir rights and substitute appointments and

e

thpxefere there have been no alteration in the service |

rendered by the applicant as a temporary employee therefore

J
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the entire period of one year prior to 1.7.1978 cannot be
excluded for computation of seniority., It has been further

contended by the applicent that the promotions of raspandanq

4 to 18 were purely temporary and stop jap arran%ment and
yet not only gave them benefit of said

1tha Same was not to be counted for senicrity/ setvicecbut
also

Jin the case of respaondents nos 9 to 18 they have been

ey R

given saniorify with resrospective effect i.e. 30.,6.78
although they were actually promoted on 14,5,19794 and
prior to that they were wzrking in grade=1V, Hence the
applicant's services prior to 1,7.78 could not have been

excluded , and the benefit of continuous service uwere to

be given to them, Learned counsel for the applicant placed |

reliance ta the case of Statg of Bihar Vs ., Akhorl Schindra |
Nath,1991 SCC(LRS) page 1070, In which it was held that

no person can be promoted with retruspéctiue effect from |

the date when he was not born in the cadre, In the said

case the promotee respondents 6 to 23 were not born in the
cadre of Assistant Enginéar,BiharEEg&nuﬁﬁiagieruides Clasaiﬂi
at the time when fﬁ:éggggﬁig 1 to 5 were recruited to the !

post of Assistant Engineer as such they were not to be

given seniority inthe service as Assistant Enginesr over

N Swern of Assistant Enginers ,
Eggp&ﬂdﬂﬂts nos,! to 5. The datarSE-saniorrtmﬁln the Bihar {
Engineerin; Services uere to be considered from the datsex |
(e

BR jedning—and length of the service rendered agaknxk |

|

as Assistant Engineer and the length of the service should |
' {

bé computed from the dates—ef initial date of anterin§ into |
the service. The promotees cannot be made senios to the i
Pl e oL
respondents 1 to 5 as they uara the nee&ai% recruits , the l
u
order passed by the High Court in thesaid case yas thus,
affiremd. In support of his contention that ofcourse the
applicants are entitled to the period during which they
worked as substitute and the entirec pericd prior to the

peair regularisation in 1978touards cortimous ssrvdee yhic

y
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to be taken inta account for sbmputing theseniority, |
Learned counsel for the applicant made reference to the |

i

case of State of Maharashtra Vs .0ir t Recuits Enginegering

grficer ,AIR 1990 SE page 1607 But in the said case it |
was held that once an incambent is appointed to the said 1
post accotdingite ral@aibis seniorityhis to be count ed |
from the date of his appo intment and not according to
his date of confirmatione and that the initial
appointment was oWnly ad-hoc and not according to rules

and made a8 stop gap arrangment for officiation such

posts cannot be taken into account for considering the

seniority., It uas purther observed that experience of
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such appointment cannot be taken tu%%ha experience of

r equpar appointment. Bﬂttﬁhacuaﬁefﬁffﬂiﬂﬁdtixﬁﬁﬁuﬁinant
fibe taockppiloabildty [in18A% instant caseas the |
.pplicants uere 41loued as substitute and it was

thereafter they were reqularsised. In the casé of

V .Vardarao Vs ootate of Karnataka AIR 1987 SC page :ZB‘Tr'--J
Fn-the—said—case the apnlicant was appointed on temporary
basis be was out of cadre post and his sgrvices were
subsequently reqularised. It yas held that his sehiority
js to be given from the date of regqularisation and not
prom the date of temporary appointment . In the casse of

Jasbir Singh Vs, Union of India 1987 SECLL&SQ page 417

uith reference to the Railway voards circular it was

held that the general view of recordim seniority is
from the date of appnintment.'Tha case was decided
yith reference to Rule 3p2 of Railuay Establishment
Manual , 1t vas held that those who were appointed

Grade-C earlier would be entitled to be segnior to the

LI oLl
'Zggliaaﬂa‘fﬁaihat grade. In the dase of Ashok Gupati VUse.

V.S .Jain 1986 Sc_page 424 it was held that the period of

L
adhoc and fnrtuiﬁﬂa appointment cannot b racannedﬁ\




In the case of A M .Bhatnagar Vs, ,Union of India,1990 S€ page60l

wherein thq#ulas provided thet the interse-seniorfty was to
- 1

i

LL.-
be determined on the basis of msrit) H was held that the L
adhoc service cannot be taken into account for computing

seniority. ' r

4, * Thus the position which emerges out is that the
applicants who were appointed as substitute and so far as

4% in question

|
they were substitute their appointment was not in accordance E
uith'ruleq[but their appointments were regularised in }

accordance with rules and as such it was not open for them
to count the earlier period touards seniority, A substitute
has got no right td the post or for regularisation as AugRxand
the postion of the substitute is aqualf%hah of an adhoc empioy%i
But so Par as some of the respondents are concerned who were '
promoted after the regularisation of the applicantfthey canéﬁiﬁ
made senior to the applicants, and sa far as Bha-auméyfﬁganBnta
are concerned whoyusTecpramotiad inctheryéar 19ﬁ9h5ﬂ¢uhhe?9?9
entered into the cadre only in the year 1979 . If the Railuay
Administration have promoted them with raﬁrnspectiue effect

to conPer certain benefits on them ofcourse it ywas for the
Railway Administration to confer that benefit on them, but

by confirmatiomof that_banafit the seniority of those who
otheryise wdre senior to them could not be aFPactad.lTheaa
persans can count their seniority only Froﬁ the date when
thaiE:;n in the cadre and not before that and €onsequently

for the purposes of seniority those who were promoted
subsequently canabt rank above the applicants. Thus those

LG L~k LS
who were promoted o retrospective aFFactksubsaquant to the

regularisation of the applicant@hannot claim seniority over
the applicanté. Accordingly the spplics=nts are not entitled {

to claim seniority with those respondents who were appointed




or promoted earlier but they are entitled to claim seniority

over thoSe who were promoted subsequent to their reqularisatim
will not |
and their promotion with retrospective/effect the seniority |

|
of the applicants, Accordingly the respondents are directed '
to correct the seniority list and placed the applicantfabove
those who were promoted subsequent to the regularisation of

the applicant{, and let it be done within a period of 3 months

from the date of communication of this order, Ny order as to

costs ,
La.-f—%dli | ' Lf'f—‘/ 5
mamher(éﬁ | Vice=Chairman, f
5] [72-
W.nud.

(sph)



