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Mirendra Kumar Tripathi .... Plaintiff

vS.
Superintendent Post Offices,
Shahjshanpur and others cove

Hon' Mr K.J. Raman, A.M.
Hop' Mr J.P. SparmasdeM.

(By Hon' Mr J.P. Sharma, J.M.)

The applicant Sri_'\firen'dr-a Kumar Tripathi fil@d"
original suit No. 766 of 1983 in the Court of ‘Munsif, |
Shahjahanpur on 12.9.83 iﬁlﬁleading the Superintendent
of Post Offices, Shahjahanpur and two private defend_anfs
namely, Gendan Lal Srivastava and Lal Bashadur claiming
the relief of declaration that the list of selection 6f
the departmental candidates in pursuance of examination
of class 1V emplyees vide notification B/Exam/Grupu®D'/83/
Shahjahanpur and Notification No. 3 P/Con/Exam/Group'D'/83
dated 6.9.83 is against rules and be declared null and void

and as a consequent Defendant nos. 2 and 3 be restrained

A
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from joining the post of Class IV employees(Clerk). The ®
suit stood transferred to the Tribunal w/s 29 of the A.T. Act, 35-

2% The case of the plaintiff/applicant is that he

is a conflmed employee of Post Office and 15 posted as

E.D.M.P. at Post Office Rajanpur. District Shahjahanpur.

3. Defendant No. 1 prepared a list of departmental
candidate for the examination of class IV employees in which
68 departmental candidates were selected to appear in

the examination. The applicant made a representation for
inclusion of his name along with 4 others in the list of
departmental candidates for the said examination of class IV

employees. The plaintiff was not permitied to appear in the
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examination in spite of the order of Post ﬁaﬁt&r‘aneral
and so, the plaintiff could not aveil of the opportunity
of examination and selection. The qualifying age to

appear in the examination is 42 years for the general

candidates and 47 years for tﬁe scheduled caste candidates.

4. . Defendant No. 2 joined the department in 1956 and
defendant no. 3 in 1959 and they crossed the prescribed

age limit of 42 years, so their nomination as departmental
candidates is against the rule and the defendant nos. 2 and 3
were placed in order of merit as Nos. 1 and 2.in the select

list ®

Sy Defendant no. 1 filed a written statement on
9.3.84, regarding the order of P.M.G. to allow the plaintiff
to.take the departmental examination, i: has been stated

that P.M.G. has given provisional permission to the applicant.

It 1s further stated that the plaintiff is an extra departmental

employee of the Post CUffice sO, is not a confirmed employee.
According to the rules, candidates 5 times of the number

0f the post to be fiiled, are allowed to appear in the
examination strictly according to their seniority as laid-
down in D.G.P&T order No0.47/5/80-SFV-1/Pt. dated 7.4.80.

The plaintiff did not come in that range of Extra Departmental

Agents, sC there was no question of allowing the Plaintiff

in the examination held on 4,9.83,

6. That according to the record xxx of the office
of the defendant, the private defendants 2 & 3 were

within the age limit prescribed in Departmental Rules and

were permitted to appear in the examination held on 4,9.83,

According to school certificate of defendants 2 & 3, they
were not found over age on 1l.7.83. Both the private defendant's
being senior most after the selection, they were placed

at numbers 1 & 2 according to merit and they were issued

the posting orders and they are since working after joining

in their respective posts. l£
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has not exhaustad the denartmental rmm di iﬁaﬁggﬁﬂiﬁﬁx;
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8. | Dafendant nos. 2 & 3 also filod a wnitﬁiﬁf

statement on 23.4.84 and 31.1.85 respectively*alnn
stating the same facts as given out in the written

statement of defendant no.l,

9. On.ls.ll 85 the learnediﬂun31f has framed tho

followiug issues:

;ﬁff ﬂﬁ

(1) Whether the suit has been filod,by the plainti
without exhausting the procedure prescribed and -;
SO 15 not maintainable? ' Q#
(2) ‘Whether the selection and examination of defendants

28& 3 on 4.9,83have been effected in legal
way and they are working regularly and so the

suit has Becume infructuous?

(3) Whether the suit is bad for non joinder of | 5

neéessary parties? ‘

1
(4) Whether the suit is barred by order 27
Rule 5 and 4 C.P.C.? And

(5) Whether the plaiﬁtiff is ohtitlud to any relief?

10. The suit stood transfarrad'to Cantral Admlnlstratiwa

Tribunal under section 29 of the.Aﬁministrativn Trihunals'
Act, 1985,

ll. . From the side of the plaintlff, rajnindnr
affidavit wss filed on 24,2.87 before the Tribunal«

In this rejoinder, the plaintiff dlf!liiﬂk'ﬂgﬁgﬁggf
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that the date of continuous service of the plaintiff |

as admitted to the defendant no. 1 is 17.1.79 and those

who are having continuous service from 1.9.79 were permitted
to appear in the examination. Ail Df-them‘thérafore. were
Junior to the plaintiff. This date of continuous officiation
of the plaintiff has been accepted in the supplementary
counter affidavit of the defendant no. 1, but it has been
contended that there were ll vacancies in the 0.C, quota

and 3 vacancies in the S.C. quota in the said year of the
examination and 5 times of vacancies, the candidates were.
permitted to appear in the examination in the respective
quota and in support of this a photostat copy of the rules
has also been annexed which is Annexure=SA-l. The name of
the plaintiff could notE%aachegs he is at serial number

127 and only junior SC candidates were permitted to take
the examination. The defendants have filed the list
according to seniority of the extra- departmehtal agents
which is paper no. 33-C where 169 such candidates have been
shown. The name of defendants 2 & 3 is at serial numbers :
l and 2 of this list and the name of the plaintiff is at
serial number 127. Paper 34-C has also been filed by the
defendant no. 1 of the eligible persons to take the
departmental examination. In these name of the plaintiff
does not appear. In this list the date of continuous
service of any of the candidates of 0O.C. category is not
earlier to the date of continuous service of the plaintiff
and it is the only SC candidates who have later date of

continuous service.

12, Thus the defendant no. 1 and private defendants
2 and 3 have defended the various points raised in the

sult by the plaintiff. All the issues framed by the

learned Munsif are taken together as they are inter

connected. .

13, The relief claimed by the pt?intiff is regarding
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a declaration that the selection and examihation of
private defendants 2 & 3 is not according to rules.

But Annexure-SA-l dated 7.4.80 is the relevant rule

on the point which is copy of communication No. 47/5/80-
SPB. I/pt. dated 7.4.80 from D.G.P.& I., New Delhi

to all Heads of Postal Circle and copy to others. It

is regarding/absorption of Extra Depamtmental Agents
as Postman/ Class IV. Nothing has been shown by the
Plaintiff that there has been any breach of the
instructions issued in the afbresaid communication

by D.G.P.&[. The plaintiff's case is that if the
private defendants 2 & 3 are excluded as they were over
agg then the plaintiff would have been eligible to take
the said departmental examination as on 6.8,83, but,
this is not so. The name of the plaintiff appears

at sl.No. 127 as is evident by paper no. 33-C/4 whi ch
is the seniority list and it has not been challenged in
the suit nor any relief has been claimed to struck down
this seniority listiﬂ%hen it has been accepted by the
plaintiff then by any strech, by calculation, he cannot
come within the prescribed limit of 5 times number of

vacancles of the persons eligible to take the departmental

examination,

14. Secondly regarding the fact that defendants

2 & 3 are over age, the date of birth of Lal Bahadur
Tripathi in school leaving certificate is 31.12.42 and that
of Gendan Lal other defendant is 7.5.42. The contention
of the learned counsel for the plaintiff is that this date
of birth is taken as correct than the date of service
since 1960 of both the private defendants cannot be
accepted, but, there is no reason for this. There was

@ boy service referred to in the written statement of
defendant no.l, Moreover, the plaintiff cannot challenge
the date of birth which has been accepted by the employer
i.e. defendant no. 1. Although thibplaintiff has filed the
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date of birth as 31.12.42. Hawa#an,_ff*j extr
Kutumb rngister cannot be takan to raﬁ-fi ‘to Lal B;

defendant no. 3. Jmoreovar, the plaintlff h s}gg~1}4rﬁﬁ
right to CHaliedbe the date of birth gi'daﬁegﬂggiﬁw?ﬁ:.

15. The relief desired by the plaintiff also

-

cannot be granted because the examinatlon.has alr&ady
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been held and he has come to the Court after the declanatiﬁﬁg,
~of the result and when defendants 2 & 3 have joined. ,-?éﬂ
The suit has been filed by the plaintiff on 12;5 83, 2 ;;%,.
Paper No. 14-C shows that the result was decla:ed.on:' ; L
6.9.83, thisﬂyaéw?ZEéd by the plaintiff himself. '&ﬁan
The charge was taken by defendaqt nos. 2 & 3 as is

evident by paper no. 49-C. The defendants are already

serving since 1983 as a result of the examination and
selection and now it cannot be szid that they were not

duly selected or that they were selected against the

rule.

16, During the course of arguments, the learned
counsel for the plaintiff placed more reliance on the
fact that the seniority list in which the plaintiff has
been shown at serisl number 127 is wrong, but mere h
arguments will nut take the place of proof in a case
where the seniority list has not been chaillenged. We are

of the view that the issue nos. 1 to 4 are decided against

the plaintiff and the plaintiff ‘is therefore, not entitlad

to eny relief. The suit / applicstion is dismissed and

parties to bear their costs., | ' .
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