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from the High Gourt of Judicature ot ALlshabsd undes

i ) Y
Section 29 of the Administrative Tribunals Act XIII

of 1985, The facts in this case are not in dispute, ;
The petitioner is an employee of the Central Railway.
In June,1962 by a circular issued by the Chief P'er:mnndi%
Officer two cadres were formed in the Engineering H
<! Department of the Central Railway, Persons who were
working in the combined Ministerial Cadre like the
q%y////f petitioner were given a chance either to opt for the
existing Ministerial Cadre or for the newly created
non-ministerial cadre, The petitioner opted for the
non-ministerial cadre, The condition of option laid down
that on joining any of the two cadres persons will not
get promotion in the other cadre., This circular of the
Chief Personnel Officer has been placed as Annexure 'I'
to the petition., By a letter dated 8,7.1983 (Annexure
'II' to the petition) the petitioner's posting was
ordered in an officiating capacity on trial basis

against a work charge post, It was mentioned in the
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ministerial cadre ﬁ%

has been posted on a peéﬁglﬁﬁﬁ*;ﬁﬁ,
than what he was gattfﬁ@‘ﬁh ?”;‘
therefore, he wanted fﬁﬁgﬁ“ﬁﬁﬁﬁﬁﬁﬁ% i
i.e, ministerial cadre, Ey this ’?Le’he’ﬁ&r

DSKs were alloted a lower authorised saﬁg%ﬁéi;ﬁiéhi;

IA.-- ."

of the clerks and, therefore, the clerks anﬂlth
were no longer interchangable On this score tﬁ??
posting of the said R.S. Srivastava was not aorrewlé;J-:
and, therefore, his return fe the parent cadre should |
not result in his being penalised for loesing his

seniority thereby indicating that the administration

had made it clear that a clerk of non-ministerial 4
B lbecauseof Ho dffereni 1 Soxl i

cadre could not be transferred to ministerial cadred

In April, 1981 a seniordty list was published and the

petitioner's name was shown in the seniority list of

the ministerial cadre and since there were two

separate independent cadres,the petitioner having

opted for the non-ministerial cadre and he having

earned his promotions also in the same cadre he

represented against this seniority list. The petitioner

by this time had worked for nearly 20 years in the

so called newly formed cadre i.e. the non-ministerial

cadre having joined it on 15,7.1963. He, therefore,

claimed seniority on the basis of his having worked

in the new cadre, when the non-ministerial cadre was

again combined with the ministerial cadre, under

Rule 311 of the Indian Railway Establishment Manual

A O i i




{/

......

that he shnuld_be unsw' i}ﬂ

post of Head Clerk oh mergtn o 'ﬁffﬁgyxjagg; but

his representatinns*wureunﬁ%ﬂeﬁ§§§' re T;;&@E?'gfﬁ
petitioner had been canfirmad as a Ju&%ﬁ‘:fi;f;‘ﬁ;~?fg
ministerial cadre theugh in fﬁ ngpfmiw;;;_
he was working in a higher grade and he ﬁg
reduction from the higher pay and sta%um %EQ@?f{*

enjoying in the non-ministerial cadre.% He,

to consider the representation of the petitiﬁﬁiﬁ-ﬁﬁﬁfg{
prepare a seniority list considering the petf%ian&ﬁ‘g?.f
service rendered in the non-ministerial cadre instead |
providing him in the list on the basis of his original
position in the ministerial cadre and for quashing

the seniority list issued in 1981,

2, The respondents had challenged the petition .
on the ground that the bifurcation of the ministerial
cadre into ministerial cadre into ministerial and
non-ministerial was not approved by the Railway Board
and, therefore, the position of the ministerial staff
who had opted for the bifurcatéd non-ministerial cadre
had to be determined on their return back to their
parent cadre. According to the respondents the
petitioner never savered his link with the ministerial
cadre because the bifurcation had not become final and
his posting was done on a temporary basis till further
orders, On reverting back to the original position

the petitioner's position in the seniority list had
to be shown and, therefore, the issue of the lien in

1981 was not against law, The rule of seniédrity
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mentioned in para 311 ouE the -ﬁ" an Railway Establisl
ment Manual is not a:pplicabla in 'E n: 4:4 case because nc

separate seniority list of nou-ni‘ni#tan ““ut ca rnn  had
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been ever maintained. The circular for ﬂema -f-_g_u of
|

the separate ministerial cadre was withdrawn.w C amg“:;

basis of seniority in the ministerial ca.dra the;'

P ,‘

i _".
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petitioner was not due to be prmated to the gragae in ;
which he was working temporarily in the defunct nm—- | '1
ministerial cadre. However, his pay was not redwed on
repatriation to avoid hardship. The further prmotim
were ordered to be regulated on the basis of seninnj:ty-' )
position that he is now holding in the ministerial
cadre. His seniority could not be fixed in accordance

with his officiation in the defunct non-ministerial

cadre. Thus though he was correctly fixed in seniority
hi® pay that he was drawing at the time of merger of
the two cadres was not reduced and his seniority cannot
be fixed above those who were actually senior to him

in the combined ministerial cadre.

3. Cadre is actually the strength of a service
or a part of service sanctioned as a separate unit.
The‘(oha% of the Grade 'C' and Grade °'D' posts on
the railways is determined by the General Managers or
the other authority to whom such powers are delegated
but prior sanction has to be obtained from the Railway
Ministry.lf the General Managers consider it necessary
to introduce a new category not already obtaining on a
Railway. The non-ministerial cadre for which applica-
tions were invited by the Chief Personnel Officer in
1962 was being formed to separate the work of the stores

in the Engineering Department which appears to have been
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tions from the ministerial staff ﬂg{; L ing
experience in the store line on ;:J.gm: 8 T:ujjw.ﬁ ndir
that those who accept the appoinmuntq ' r {gﬂa;; e-
Keeper which would be treated as nm—ninis‘ée “"’- al ca

would support this proposal which was in the n"’_’f

the respondents while inviting these applicati ,'

This category did not exists under the Engineening
Department earlier and, therefore, the General Manager,
Central Railway could not create a new category without
approval of the Ministry of Railways in terms of para
120 R-1 of the Indian Railway Establishment Code,
Volume I, which lays down the powers of the General
Managers, mentioned above. The Railway Board did not
ultimately approved of the formation of the non-

ministerial cadre and, therefore, the circular for

formation of separate cadre had to be withdrawn as
it was decided to continue the existing set up of
the Engineering Permanent Way Depots and they were
not likely to be handed over to the Store Department.
This has been averred by the respondents in para 13
of their reply to the petition. They have further said
C.P.0. (Engineering) 's letter no. STF/DJA, dated
5.1.1963 clarified further by C.P.0O. (Engg)., Bombay

B dewed W foikon
letter no.HPB/6BB/RE/DSK, dated 15.9.1972, However,
inspite of the issue of these letters and thz:(mtiu
of the proposal by the Ministry of Railways for the
creation of the non-ministerial cadre the petitioner
was continued on the post of Depot Store-Keeper till

the merger and thus he continued to work and also got

promotions while working in the Permanent Way Stores
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for which this position cmtini;ﬁ  to exist. However,
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the fact remains that the creation was not i
e -
the prior approval of the Ministry of Railways and,

therefore, was in vio-lation of para 120 R—f H
however, not been reduced in the salary that he was s
drawing in the temporary cadre which could not be

created because of this lacunas

4. As far as the seniority of the petitioner
is concerned untill the new cadre had come into exis-
tence there was no question of the petitioner's lien
having been terminated fram the ministerial cadre and
preparation of a seniority list in the non-ministerial

cadre. He,as a matter of fact,would not have got

promoted had the original scheme continued and, therefore,
his claim that he started belonging to a new seniority
unit cannot be given much weight because in the absence
of a new cadre coming into existence there could be no
gquestion of any seniority being assigned and any new
lien being established. The petitioner's original
seniority was in the ministerial cadre. He has already
been protected as far as his emoluments were concerned
and his pay has been reflained to what he was drawing in
the defunct non-ministerial cadre. It is only for
matters of promotion that the seniority whichhe occupies

in his parent cadre will came into play.

5. wWe, therefore, do not find any merit in the

prayers made by the applicant-petitioner for the quashinc
of the seniority list and for giving him seniority based
on the position he occupied in the cadre that k= did not
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