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Registration (T.A.) NO. 1553 of 1986
Lakshman Singh Plaintiff-Applicant.
Versus

Union of India Defendant-Respondent.

Hon'ble Ajay Johri, A.M.
Hon'ble G.S. Sharma, J.ivi.

(Delivered by Hon. Ajay Johri, A.ulL)
D : This application (Suit No. 305 of 1981) has been receiv-
ed on transfer froimm the court of City Munsif, eerut under Scection

A

29 of the Administrative Tribunals Act XIII of 1985, The plaintiff,
a Scheduled Caste, joined the hiilitary Farrus as Lower Division Store
Keeper (LDSK) on 21.3.1957. Certain promotions were made in
' February,1971 to the post of Upper Division Store [Keeper (UDSK),
but the plaintiff was not considered for the proaotion. Ou  his
representation he was advised that the promotions were miade on
seniority-cum-fitness basis and there 1s no reservation as claiiued
by him. When soumie more juniors were prouioted the plaintiff cgaein
represented. FHe was ultimately prouoted in July,1979. The plaintiff
has claimed that being a Scheduled Caste (8C) and therc being
reservation in prouiotion he should have been proinoted on the
ocurrance of the first vacancy as there was nothin, adversc a.ainst
his working comisunicated to him upto 1971, The adversc remarks
in the 1972 and 1974 reports, according to him, are motivated as

he was on leave without pay during this period. The plaintiff has,

Ty

therefore, prayed that he should be considerced to have been prouoted
( either from 1.4.1960 and if not so at least from 1971 or 1973 when
i

f his juniors were prouioted and he should be paid the difference of P‘"}"
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26 In their written statement the defendants have said
that the plaintiff's nawe Wwas considered for pro.iotiun but he was
not recommended by the Departinental Promotion Counitiee (RPL5).
The plaintiff was m promoted to the post of UDEK in the munth
of December,1978 but he assuined charge of the post only in
September, 1979, According to the defendants the work and coiduct
of the plaintiff has not heen very satisfacte 1}»' e had received necrly
8 punishuicnts excludin, the adverse ceinarks in his Confide .tial
3%
Reports (CR). They have given the details of thie {.}U;iih.l...en'ﬁ..xd_l[i..g
the years 1939, 1962, 1965, 1967, 1970, 1971 and 1972. They have
further said that the plaintiff has heen graded as pour 1i his report
for the year 1966 with a remark that ne required constant chasin
to get work done and that he 15 not recomiuended for promotiof.
There is also a remark that he lacks initiative and has got No seiise

of responsibility O carry out his Auties. Simlarly for the year 1967

W fael
there is a remark thet he lacks initiative,itm&k and
judgment, not recommended for promotion, graded as poo T.
Ras h:;n goeen anxhﬁsﬁaﬁ&. The ACRs for the yesr 1969,
1970, 1971 and 1972 have also not been any better.
According to the defendants all the above remarks were
duly communicated to the plaintiff and they were awarded
by different officers under whom he worked curing these
years and the post of UDSK was not covered by the reser=
vation orders upto the year 1973. hnuawéi;g o tg;-
¢nﬁnﬂdmjz;'fhe promotion from LDSK to UDSK 15 not by
selection. It is on the basis of seniority-cum-fitness
and there being no quote for SC reservation prior to
1973 in respect of non-selection posts and the plaintiff's
Y Raveng duen
case @/ considered by DPG in their meetings held in 1969,

1970 and 1972 along with other eligible candidates and
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he uasAnot found fit for promotion.fhereafter during 1973
and 1974 there was no vacancy but in 1979 he was still not
found fit for promotion and there was no vacancCy in 1976
R :

ag . In 1977 there was only one vacancy and a senior
person to him Wes promoted. It was only in August,1978 that
he was declared fit for promotion,;zg As a result he was
posted to the Military Firm, Kirki where a vacancy existed,
He reported at Kirki in September,1979. Even when reserve-
tion came in 1973 1n promotional post the promotion wWés
subject to the candidate's fulfilling 511 the required
conditions. Therefore, the defendants have not acted in

any way in an irregular manner. They have denied thet the
entries made 1in ACRs were motivated or weIe awarded with
mala fide intention. The proper procecure laid down for
writing ACRs had been followed by the authorities and,
therefore, there was nothing illegal oT discriminatoXy

in the plaintiff not having been considered forl promotion.
They have also challenged the jurisdiction of the court

2t Meerut. According +o them, the sull should have been

filed either at Jammu or at Pune and not at Meerut as

earlier the plaintiff was posted at Jammu and after

promotion he WwWas posted at Pune.

3% In his replicetion the plaintiff has said that

the punishments mentioned in parad og of the written state-
ment had been awarded to him not due to his inefficiency

pbut due to male fide attitude of +he authorities. He has
further said that khexr he was denied his rightful promo-
£ion without valid reasons and was granted promotions .
only when he approached higher authorities and M.Ps.

He has further said that if reservation came in 1973 he
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chould have considered for nromotion against the reserved

post thereafter, hut he was promoted only in 1979, He has

further said +hat the adverse entries etc. were communiceted

to him W

hen he was at Meerut, therefore, the cause of action

arose at Meerut when he filed the suit.

4

We have heard the learned counsel for the perties.

on behalf of the plaintiff the contentions made by the

learned counsel for the plaintiff were that there was

reserv.-tion 1in promotion tO the post of UDSK and,therefore,

+he plaintiff should have been considered against the

reserved quota. The learned counsel for +he defendants,

however,

submitted +hat since +here was no reservation

prior to 1973 and the promotions wWere hased on seniority-

DPC he havingilehmq

cum-fitness and the plaintiff wes not considered fit by

aw un
service record the plaintiff wes

not promoted due £o his unfitness. We have seen the case

file also.

9.

to b

Upto 1973 when there was no reservation in posts

e filled by promotion on the basis of seniority-—cum=

fitness the plaintiff coul@yﬁaye no claim for preferential

" W
treatment on the basis that he&belonging to SC community.

Acco

rding to para 28 of the written st at ement where the

extracts of the punishments given to the plaintiff have

peen given by the defendants it 1S clear that the plaintiff's

W

ork was not entirely sotisfactory and, therefore, Jaf aahne

DPC did not consicer him fit for promotion to the post of

UDSK the plaintiff cannot challenge his non-promotion.

promotion is @& matter of administrative discretion and the

compete

ot authority would be well within its right to take
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a decision whether a incumbent 1S suitable for the post or
not, because :? a Government servant has not been considered
for promotion he cannot complain that any of his rights have
been infringed or that he has been denied equality of

opportunity as enjoined in Article 16 of the Constitution.

6. The defendants heve said in their written statement
. P W _gyen 7

thet the plaintiff’'s case weome considered by DPCs in the

years in which 1t met but he was not considered suitable for

promotion, The plaintiff has not made any 2llegation that

DPC was unfair or was not competent to give their recommenda-

tion of his promotion.

7, As far as the Confidential Reports ere concerned,
an effort has been made by the plaintiff to say that apg

aL
adverse remarks on +the CRs were motivated. If a CR is txnted

with malice the entire report made hag?yéo be rejected.
Similarly if an adverse entry has not been communicated anc §
finalised, i.e. on which & representation made by the employee |
hes not been finally disposed of such an adverse entiry can

% : .
also not heew taken into consideration. We do not find that

the plaintiff has been able to estsblish that there was any
malice on the part of the Reporting Of ficers,who gave !
adverse entries to him,as enumerated in pare 28 of the reply
filed by the defendants. Moreover, according to the averments
made by the defendants these reports were written by
different officers and it 1S difficult to believe that all

the officers, who came to OCCUPY the position of the

) £

Reportlng Officer during the periods before 1972 or even
W for whieh

thereas ter,;\the adverse entries h;’vaebbean giwﬁn and

communicated to the plaintiff xould have any bias or




prejudice &gainst the plaintiff. He has not been able to
méke out & cese to support his allegetion that these entries
were motiveted and, therefore, this plea cannot be accepted,
(Rs show an assessment of an officer's performance and a
Judicial review is not warranted unless the entries asre
unreasonable or erroneous on the face of record or mala fide
or ::rvindictive. The plaintiff's representation were
considered by the defendants. No plea has been taken by the
plaintiif that any of the adverse remerks were given
consideration when his representation was still under
disposal. DPC proceedings are not before us but in the
absence of any pleas token by the plaintiff it will be
incorrect to assume that any such reports were taken into

considerction by DPC before they came to the conclusion that

the plaintiff was not fit for promotion. Therefore, for the
periods prior to 1973 when reservation in promotional posts

ceme into being the pleintiff haes no case,

8, As far as the promotion against reserved post is
concerned, the rules in this regard are very clear, A
reserved post cannot be filled by a general candidate unless
it is de-reserved and if the roster point indicates thst the
next promotion hes to be made ageinst a reserved vacancy a
genercl candidate cennot be promoted against the same without
resorting the exercise of de-reservetion. The defendants have
not said anything in this regard., They heve simply said that
the pleintiff could not be promoted because promotion could
only be mace if he was fit and since he was not fit another
person was promoted agzinst the post, Without de-reservation
no other general candidate could have been promoted against

the reserved post. There are also certain concessions
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available to reserﬁed community candidates iq‘promotions

which are made either by selection or suitability-cum-

seniority. It is not clear from the replies given by the

respondents that the orders and instructions in regard to

filling up of the post reserved for SCs & STs were correctly

followed by them efter the reservation came into operation,

i.e. after 1973, The applicant was promoted finally in 1978

and he took over as UDSK at Kirki in 1979, According to the

defendants he wes not found suitable in 1975 when he was

considered %Eainst the vacancy that arose and he was again

not considereé?;n 1977 because there was only one vacancy

and single vacancy could not be reserved. In the absence of

any positive averments made by the defendants that due éiﬁ

concessions were given while considering him against 1975

vacancy it can be presumed thaet this aspect was lost sight of,

The plaintiff, therefore, will have & case for review of the -%

proceedings of DPC held in 1975. As far as promotion in 1977 1

is concerned, @ single vacéency which falls ;$La reserved pointﬁ';

and is filled by a reserved category candidate, according to l

his own merit or seniority, cannot be treated as unreserved.

ﬁf it is @ single vacancy and is filled by & candidate on

the basis of his own merit by seniority by a general candidate,
¥ Rao o /

Thet means, if a general candidate was senior hexamm&d claim

on a single vacancy. The defendants' averment that since it

was a single vacancy it was given to & junior in 1977 will,

therefore, not get supported by the relevant instructions,

9. The plaintiff has made a prayer thét he may be
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considered to be promoted as UDSK from 1.4.1960 or if in the

opinion of the court the pleintiff may not be found eligible
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with effect from 1,4,1960 then from 12.2.1971 or 23.2,1973
when his juniors were promoted to the post of UDSK, This

relief is not meintainbble because at the particular time
there was no reservation and, therefore, the plaintiff could
not seek any adventage of his belonging to SC community. He
was not found suitable by DPC and his working was also
unsatisfactory as elaborated by the adverse reports communicat-
ed to him. However, his case for consideration against the
reserved vacancy in 1975 and thereafter in 1977 needs to be
reviewed and we accordingly direct that the defendants should
review the DPC proceadéggs and consider his eligibility again
giving him the benefits jaw concessions that are due to the
res&pved cammunlty CGnﬂlc tes, who are con51wered for promo-

Y

tion against reserved vacancy{ With these directions we

dispose of this application (Suit No. 305 of 198l1), Parties 3
will bear their own costs. |
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MEMBER (J) MEMBER (A). |

Dated: September ézﬁw',lQBS. |
PG, |



