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Hon.D.S.Misra, HM

This application under Order XLI Rule
of the Code of Civil Procedure has been received by transfer

under Section 29 of the Administrative Tnbﬂn" ,pﬁ; XIII of
e
X

Mathura.
2. The relevant facts of this case are

respondent had filed suit no.366 of 1978 in the Court of M L{g

-nJ"i'

m‘f '_

Mathura against the applicant in connection with some service
. t-P .
matters. The suit was contested by the applicant and one Sri ’

'1-1

S.P.Chaudhary was engaged as counsel on behalf of the appl“”ga i
by executing a vakalatnama in his favour. The said suit was

decreed on 2.11.1981. Against the decree passed against t

'.‘_‘,: g

applicant Sri S.P.Chaudhary filed Civil Appeal No.211 Ofl@:@ ;i..'u'v-

in the Court of District Judge,Mathura. It appears that di.u'm

‘.
the pendency of the appeal, the railway counsel at Matbu ;’E
was changed and one Sri J.D.Jain was appointed as railway ¢ _#,-.3'_‘_11_1

in place of Sri Chaudhary. On 2.2, 1984 as none appeare I’;r;,
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in Its default.
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with the alle 2E ation that on  account
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L)Qﬂ IH;‘E he !uq:f,uq]"‘ *_k ite in *_”.Jqun!u[ﬁ to Court

1

ician and by the time he returned
The respondent

against that appli-
M..i?’i £

cation staung that S'rl J:'J * ~Was not an Advocate for the
_ x & ‘h- -
applicant and was not entntl'ed tn; c ¢ﬂjﬁt‘ie .m : c:";"a;ﬁ]@;:'ﬂ_ or move .

'vJ-\

the restoration app.hcation. It was a[§ trpﬂli“‘f 4:(4; at Sri Jain
was neither ill nor had come to the (‘:oﬁis I_['—; mn was very

much present in the Court when the appe&l“ t‘“"'
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appeal was neither entrusted to him nor any vakalatafﬁ

e “'l

; he declined to appear and stated befure*- mg Co

M, fgreceived in respect thereof.

33 At the time of arguments before us this

T gt g

application was opposed on behalf of the respondent on the ground
that Sri J.D.Jain had no authority to move an application for
restoration of appeal in the absence of vakalatnama in his favour
and as such the application is not maintainable and should be
rejected. On a perusal of the record, we found that a vakalat-
nama was duly executed in favour of Sri J.D.Jain on 9.‘1'.1985
for appearing on behalf of the applicant in this appeal. The

(g’ only point to he seen, therefore, is whether this vakalatnama
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without a vake
} vakalatnama even at
- Director (C) (A.I.R. 195 A
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defective praaantatinin of an appea?l "aff' “‘"" “ﬁugsw e.,u

iy it was held that the presentation of an application by i
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III Rule 4 CPC was not given is only an irregularity ﬁhj. 5

to whom the authority in the prescribed manner undar di'} ar, o
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can be cured at a subsequent stage. To the same ef-f.a.ct— -ﬂ'.-; -'? >

the decision of the Hon.Supreme Court in Shastri Yagna Puruahf-h '_-

dasji Vs. Muldas Dhundar Das (A.I.R. 1966 S.C.-1119) in which

- { the vakalatnama was executed in favour of Government Plaagan**

Y

but the appeal in the High Court was preferred by the Assistant
Government Pleader working in the same office. The 1rragulari‘by
_\ was not noticed by the Registry and the appeal was duly admitted

for hearing. It was held that momorandum of appeal though

technically irregular, no party can suffer for miat_a;}:éﬁf Gnurt /

or its office and that High Court was right in allowing 'I:h‘w

. Government Pleader to sign the vakalatnama and appaal ld.j‘.g‘i‘*v b,

| }‘ ~ on. ' b:‘ "E'
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of Sri J Dﬂ'énﬁn ""'-'-'t"--:f t‘ 5

the respondent. : 'ﬁ.]ggg.j refuse

e T

presence noted at the time ‘bhef' &g M by the
appellate Court on 24.2.1984 on fhe“ i |
vakalatnama in his favour, he could not present
application without getting the vakalatnama m;
We are, therefore, inclined to believe the explan;&t_f
non-appearance at the time the appeal was-.taken up aﬁ

that there was sufficient ground for non-appearance :Ln

case.

as separate Transferred Application and listed for hﬁ"-"‘"'

after due notice to the parties.
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DATED AUG, \>, 1987
KKB



