- the j udgman’b
f_- Munsif Horaﬂabaﬂ
- applicant a.nd ha'&-

2. The case of ﬂha‘ *-:ap licant (hereinafter

"-"‘Jl-\

to as the appellant) is that ha was "':‘d,}&‘: | as casual
Gangman in the Moradabad Division uf ‘*’
- 7.11.1975 and during the course of allﬁfb _-"- . he sustainec

~an injury on 22.11.1976 on account of whinh,ﬂ_ .ahg fTa:}:‘”‘hmwn on
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after serving the respondents with a notice under Sﬂﬂtibﬁ f' fﬁ,:
& Civil Procedure Code for a declaration that after cnnpl‘et s
the prescribed period of qualifying service, he is Bn‘l'riltegd
to absorption as Gangman in regular vacancy and also prayed 15’ i

for a mandatory injunction directing the respondents to absorb ,‘“:
him as a Gangman in regular capacity.
B8 The suit was contested by the respondent and :Lm.
the written statement filed on its behalf, it was admitted

that the appellant had been working as a casual labour £raﬁ‘ - .fﬂ

gﬁh‘:w
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and as aunh,“..ﬁ__
man did not arise. The a ,.,.f'».*.a_ﬁr had ne
and he was working only «na {“f casual ﬂ‘?
periods. Though medical fiﬁna“ s S nec / for the
tion of the appellant in ragular service, the administration
took a lenient and sympathetic view ofﬁq ailure and offerred
him to give the chance of working as ua “-*fi""; ‘labour

it arose but the appellant did not turn up since

and he is not entitled to any relief.

3. The learned trial court after uunaj.da W;g;{ the

Ml

e

evidence produced before it by the parties came to 'bﬁ&q{u onclu-

sion that the applicant was never appointed as a uaaua;;lf Llabour

&
e . -

Gangman but was appointed only as a casual labour and withot

passing the required medical test, he is not ant:).:t;l {H&)

ingly dismiaaad with costs.

e Aggrieved by the findings recorded against

q,., i:’_
the appellantfiled this appeal and at the time of a;egugan'b a3
adnl
before this Bench, it was contended on his behalf tha"h* |

N,
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benefits s:;i‘ continuity and
been unﬁtes 151 o8 behalf of the respondent and it was contended

that the "a'fifp'e- Tant did not claim any absorption with
= = Fo R o e Y . L & EE

pective effect nn *’zia’h"'[zﬁt any consequential benefits and as P ﬂﬁ
he himself did not i-.m up to. discharge his ‘
14.9.1980,he is not antitlad ‘c.e _ . was

rightly dismissed by the learned Hunsm fo "'-.,.h-.-eﬁ

5. We hava carefully bnﬁ;i;j:p " *:ﬁl contentions ! -

I-‘ -

raised before us and find that the a.ppallan ,_E‘ | not come to }!

.
had examined himself as P.W.1 before the Munsi ~f_,_(3:!= fjﬂ: was
stated by him that he worked regularly under the '}f “:_ru
upto 14.9.1980 and after his being declared medically
he was not given duty by the respondent. In his cross-ex "“
ion, he admitted that he had worked only as a casual labour
and not in any other capacity and even on his resuming duty
after medical leave, he was kept as casual labour. He further ‘
admitted that for appointment as Gangman,it is necessary to
pass the medical examination and on account of his losing one
finger he was found medically unfit. The suit was filed by
the appellant on 29.11.1980 while according to the respondent
he had already stopped working in the Railway from 14.9.1980.
There is no allegation in the plaint that the respondent did

not allow the plaintiff to work even as a casual labour from

14.9.1980., Even in the notice dated 17.9.1980 under Section

- a g " R m— Y .
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for providing him permanent jt
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Moradabad had informed the
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permanent absorption in i
the service card of the a.ppalla.n‘t X

to 14.9.80, he had worked for n.hmfy,, ‘?;}'LT; days. It appears -
k! -.\'-\ _ ~ J

from the service card that from 15~~‘1‘i, e -a.iﬁi} ﬂr” 7 Jii‘""' he !

> rr 'd

worked for 180 days with a break of t::ann’.l':yr *_";_;G He had thus

,- acquired the status of temporary ra:!.lwny

his duties, the question of his reinstatement with,' retros-

pective effect in all respects does not arise. In u”a he :
himself did not turn up to discharge his duties on the ""--'__,;_"E}__
of the respondent to absorb him permanently on being decla‘:z

medically unfit, the appellant cannot take advantage of ]

-

own mistake. e will ,however, like to observe that in case ‘;:
the appellant had failed in the medical test of B-1 he uuuld_&-_
be sent for other tests of lower category/class and in any
case, he could be considered for regular absorption against
vacancies for disabled and handicapped persons and as t@
appellant had lost his one finger during the course of anploy
ment, even on compassionate grounds the respondent agnﬁd

nn .;ﬂ-'

consider the question of his absorption in permanent aarxfﬁ'ﬂ_‘-

according to his suitability for other jobs in case he is



a casual labour with the

'{-"t.u.-n,-"l- "

Lo e
working as alleged by the respondent

ed to the back wages. The appeal,therefore, succeeds in par

.

the judgment and decree passed by the trial Court are hereby

- R L . £ My T,
A ' - _-&Q,‘:J.’_Eh_i}!.i.ﬂ‘:" Lae
Ly . “

absorption of the appellant in regular service on the I

of his past service as casual labour acunrdiﬂg-ﬁgiﬁﬁg

parties shall bear their own costs throughout.

\

MAMBER (A) MEMBER (J)

-
Dated 26th Nov.1987
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