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Union of India & Another eeee Defendants 4N

-

Hnn. 5.Zaheer Hasan,V.C. |
. Ajay ,jgh:pft _ ﬁ.n‘ e :

(8y Hon., Ajay Johri, Aia)

Suit No. 899 of 1981 Vireshuar Singh

Uersus‘Uniun of India & Another has been received
on transfer from the Court of City Munsif,
varanasi under Section 29 of the Rdminiﬁtratiué
Tribunals Act XIII of 1985, According to the
plaintiff he is working as Inspector of Works

Grade I in the scale Rs. 700 - 900 at Varanasi.

In 1978 a selection was proposed for the post of
Assistant Engineer class 11 and the plaintiff

who was at Sl.No., 27 in the seniority list gave his
willingness but the selection Was not held on the |
date fixed. It was postponed from 12,.6,.,78

and thereafter held in November 1978, FserarQ
1979 and July, 1979 in three parts, According

to the plaintiff he was not called nor intimated

of the selection uhich was finalized and approved

on 3.3.1980 and persons junior to him werse
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lgﬁﬁn in 1980 a second selection was prapa¥ﬂ?.w;?
plhintiff‘s uillingneas was demanded bub ha
a query to find out if it was a cnptinuatipn

selection of the one held in 1978, Thereafter

an‘absentea.seiactiun'uaa held an Tg:7f%951 an&xlﬁ:‘

without disposing of the plaintiffts appeal and

without any reply to his queries he was intimatad'»'

on 15.7.81 and uithout affording chance of
éarticipatinn for the s;?; pasd the panel has
been declared and persons juniors to him have
been promoted., The plaintiff has therefore

filed a suit with a prayer that by means of a
decree of declaration @ panel declared on 16;ﬁ2;31.
for promotion to. the post of Assistant Engineer

be declared illegal and ultra vires and-‘a
permanent prohibitory injunction he issued
reétraining the defendants from implementing and
enforcing the panel of 16,12,81 without finalizing

his seniority and his appeal or in the alternative

the defendants be directed to conhsider bhaﬁ;
3 O

; pgnding éeniuritykand representation made to the

Railuay Administration within time to be allowed
by the Court,

2. The defendants! case is that the
selection notified vide circular of 1.5.78 uas
superseded by another circular dated 19.1.79, Ia
pursuance of this notification of 19,1.,79 a
selection for the post of AEN(Cl.1I) ageirst 758

vacancies was notified and the written test was

-
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fixed for 18,2.79. The name of the plaintiff
: O T
‘appeared at S1, No.26 of the 1list enclosed with

§ N L X

the notification. When he did not appear in the

written test he was again given a chance to &ﬁﬁﬁﬁfffp'ﬁl

in the test on 22.7.79 vide letter of 27.6.79 e
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but he did not appear. The above selection was

finalised and selected pafsuns promaoted, Thereﬁftém

a fresh sklection was notified fixing the dats of
written test to be held on 15.2.81 and about the
absentee test which uwas to be held on 153.91. Tﬁa,
allegation made by the plaintifP‘that he sought |
for clarification clearly shouwed that the plaintiff

had Pull notice of the date of test fixed on 15.2:81:

and 1.3.81 and he was required to appear im these
tests. It was a fresh selection as the notice
was specific on thisfaccnunt. The ahsentes written
test h:Ed huueuar,ﬂtu be postponed due to court
stay order and was subsequently fixed for 19.7.81,
intimation for which was given to him on 15.7981.
The plaintiff failed to -appear in this test, thaugh
he had not given a speckific willingness which
according to the.nntificatian meant unuillingnesa‘
he was given one more chance to appear in the
absentee written test to be held on 19.7.81. Since
the first notice on 27,12.80 had been issued well

3 neliee

in time no Purtharhperind was required to be given

and the test could be held at short nntice. This
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jd%pied that the plaimtiff gave any appeai m_ arding
his seniority, According to the dafandaﬁba ﬁ

plaintiff is not entitled to any relief.

3$J ’ We have heard the learned counsel for
both parties.and have also perused tha'casa_%iléf
The learned counsel for the plaintiff préssetl only
for two reliefs, First that the plaintiff's -
seniority should not be disturbed and second that
he may be given a chance to appear in a selection
and should not be made to suffer for latches on

the part of the department,” No other point

was pressed. In his letter da ted 7.3.81 (12-Ga/1)
the plaintiff had addreéssed a letter to the

Senior Diviesional Enginseer Varanasi saying that

the salactinﬁ? to be held on 12,6.78 uas
postponed till further advice and he has not been
intimated any date for the above selection and

he has been asked to appear in the second sslection
again being held for the post of AEN; He gaué

his uillingnass*tu appear but he wanted to be
informed the circumstances under which he was not
allnued fu appear in the selection held in
response to the letter of 1978. He had further

said that he could not appear in the selection .
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on 1?5"“2531 due to the reason {:ﬁ’aﬁ "1’ eq J-w :.a;% U

nué‘ﬂ.hﬁ‘&w&taﬂd to appear on 15, ‘?2&81 ﬁa-éuri '*m.».“

4r_'

son met with a road accident while cumfng’bae*

from school and ha.uas verymuch upset, He reqﬁﬁbﬁ?f-
for an opportunity to appear in the selection calfha.
vide lettst of 1.5.78 for which he reiterated that*
he was not informed when the test was qctually Ny .E
held. There is nothing to indicate on this 1@%t3§ 
that it was received by any responsible pféicax;

However, the fact is that the test to be held on

15.2.81 was in full knowledge of the plaintiff. His
letter of 7.3.81 does not indicate that he intimated
his inability to appear in the test in time to

the concerned auvthorities,

4. In terms of Railuay Board's letter 1
No.E(GP)74/2/20 dataa 26.10.76 not more than oné Lo
supplementary selection uﬁh to be held to cater

for the absentess. Rccurdingly the defendants had
vide their letter of 27.12.80 (20-Ga) informed all
concerned that candidates uwho are not able to a-ppear
at the written test which was prnpnsed'tﬂ he held |
on 15.2.81 for circumstances beyond their control

may appear at the absentee uritten test which was

to be held on 1.3.81. The absentee candidates

vere required to produce a pProper certificate from
their controlling gfficers certifying that they could

not appecar at the uritten test fixed for 15.2.81
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tes and they were also asked to be ; n nbag} S8

‘uaa to be traatad as a notice Fnr the ahnue

br

%Gﬁn@pﬁ authorities were aakadhﬁu @Qﬁfbﬂwﬁ

so that in case thay are raquinad to be call d |
at short notice they have no problem . This 1 o
a7
galectinn. The plaintiff cannot say that he wasﬁiégggf
aware that he had tn keep himself in readiness Faw };
the written test even at short notice as this laﬁtaﬁ
was being treated as a nutica and was sant sufficxentl
in advance for the information of all concerned.
A similar notice was also issued on 19.1.79 for !
the test which was to be held on 18.2.79. An A
ahsentee uritten test was held on 22,7.79 while
notice for which was issued on 27.6.79. Here also
the candidates were advised to be in readiness in
case they are called for further test in short notice.,
From the documents =available it is therefore clear j

that the plaintiff had adequate warning for the

test to be held., The practice does not seem to be

of individual letters being sent to the candidates
and the controlling officers were only asked to
intimate the candidates whose names appeared in the
list and the plaintifft's name did appaaﬁpin this
1ist. We are not convinced by the nlaintiffsthat

he was not informed of the test. On his oun showing
he has admitted that he 3&5 informed uf the test

t kb’
to be held on the dateszuamﬂ ostponad and it was :
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sufficient causa,did not make use of the nppafﬁuﬁiﬁié .
given to him for appearing in the salactinh ;
and the absentee test and he cannot nou come and
seek the protection of this Tribunal to avail of
another chance to appear in the test which he

deliberately and knouingly avoided. The suit is :
therefore liable to be dismissed, The suit ia:uﬁmhqﬁ? IR

Ei:‘ dismissed, Parties will bear their own costs.

s

V.C. A,

Dated tha__a}ﬁn Feb.,1987
RKM »




