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Suit No. 277 of 1985 Tirath Prasad Versus

Union of India has bsen received on transfer from ﬁé
the Court of Munsif Gorakhpur under Section 29 of

the Administrative Tribunals Act XIII of 1985. The
plaintiff's case is that while working as a clerk —

a memorandum dated 25.8.,81 was served on him on
Be12.1981 @®@ with the statement of imputations that
during stock veritification 2198.35 Ltrs 0il Super

Heater and'12?ﬂ-49 Ltrs Kerosene 0il were found short

for which he was answerable, The plaintiff demanded
documents to enable him to submit his defence to

the memorandum of charges but the same were not

supplied to him inspite of that he submitted his
reply on 13.3,1983 denying the charges. UWithout
further considering his case an order dated 21ﬁ?§&¢

was issued imposing punishmaﬁt for the rescovery of

Rs. 15,094-22 from the salary of the plaintiff
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in December, 1984 and from January, 1985 it was

increased to Rs. 200/- per month, The plaintiff

submitted an appeal to the Senior Divisional Mechanical

Engineer on 12,9.,1984 and the recovery was reduced

to 50% of the amount vide order communicated to him

on 5.,12.1984, He submitted a revision petition

to the Divisional Railway Manager, N.E. Railway Lucknouw

on 4.,1.1985 but the same has not been replied, The
plaintiff goes on to say that the Asstt, Mechanical
Engineer who issued him the chargesheet had actually
held him responsible for the shortage of 518.35 Ltrs
Super Heater 0il and 542,.,5 Ltrs K.0il in a report
submitted by him on 27.16.19§ﬁ,but he was illegally
held responsible for the shortage quoted earlier,

He challenged beth the order of punishment and thse
order of the appellate authority on the ground that

he was not responsible for the shortage because he

was not the custodian of the material but he was only

a Ledger Poster clerk and because this was the case

of common proceedings but no common proceedings were

initiated, thus the Railway Discipline and Appeal rulsas

were violated. According to the plaintiff the custodian

of the materials is the Loco Foreman who is assisted

by the Head clerk/stores, Sr. Clerk/Stores and Store

Issuer and these persons should have been responsible,

&

The plaintiff was working only as a Ledger Poster &ﬁdJ'

had no concern with the physical possession of the

and the recovery was started at the rate of Rs.147-10
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materials., He has further challsnged the orders

on the plea that the Assistant Mechanical Engineer

ﬂ

was not the competent authority to impose the ﬂunisk,,mkﬁ

and he was not given reasonabls opportunies to defend

his case. No enquiry was conducted and thus ha.uﬁﬁﬁﬁ,

not given an opportunity to disprove the charges Eﬂﬂ.
even in termﬁ of Railuay Board's instructiong,uhen

a recovery exceeds Rs.150/- an enquiry should have
been conducted before effecting the recovery. He

has therefore prayed for relief that by a decree

of declaration in his favour the impugned order passed
by the Asstt, Mechanical Engineer on 21.7.84 and

the order passed by the Senior Divisional Mechanical

Engineer on 5.12.84 be declared illegal and not

w
binding upon the plaintiff and that the ﬁﬁ:ﬂﬁf;ar
A 7%

is entitled to rafundAall the amount which has been

- : % e Aso Acndle preyet Fol
illegally recovered from his wages. {Tha d;iendantx

be restrained from making further recoveries{ The
cost of the suit and any other relief which may be

considered due may also be awarded to him.

2. In their written statement the defendant

has said that the plaintiff was posted as a Stores
Clerk in the Loco Shed, Gorakhpur and was responsible
for the transactions of Stores entrusted to him. He
was also responsible for maintaining the 1ledger.

When stock verifiéation was done shortages of 0il

Super Heater and K'0il were found, On account of
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these shortages a chargeshset dated 25.,2.81 was
issued by the Asstt. Mechanical Enginser for :
submission of his explanation., The plaintiff instead
of submitting his explanation demanded copies of
certain documents, According to the rulss their'

being no provision for supplying the copies of the
documents,in cases of minor penalty he was given
opportunity to see the relevant documents and to take
extracts, This fact has been admitted by the plaintiff
in his appeal dated 12.9.1984. 0On the explanation
suybmitted by the plaintiff he was found responsibls

for shortages and he was imposed a minor penalty

by an order dated 21.7.84 for recovery of Rs, 15,094-22
towards the cost of material from short, There was
nothing illegal or urnng in this order, The defendant

has further said that nqzdgg'appaal against this

order the Senior Divisional Mechanical Engineer

e
rejected his appeal but taking a lenient u1au reduced
- ?}"Acc.m& % ]

the amount 64« recovery from him, Thara was no
question of common prucaadings}ga the plaintiff

was given all possible opportunities and the @Asstt.

s
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Mechanical Engineer was competent to impose: the panalty.}

for the loss caused to the Railway Administration. For
a minor penalty holding of an engquiry is not
obligatory. According to the defendant no principles

of natural justice have been violated and the punish

has been imposed for sufficient cause and considerati]

was gluan to the representations and the appmal Eﬁﬁ;
that a revision application is pending with the ';f?




available to the plaintiff and a punishment was
imposed without holding any enquiry. The plaintiff A
was only a Ledger Poster. Issue of the stores was

2
person being involved &®» common proceedings should

| b | done by somebodyelse and therefore more than one

é _ |
have been processed and the Asstt, Mechanical Enginser
was not competent to impose the punishment. These
contentions were repelled by the learned cnuﬁsal
for the defendant on the ground that this was only
minor penalty and the merits of the case cannot be
appraised by this Tribunal., The p laintiff was given

i, all reasonable opportunies. He had perused the
records, His appeal had been considered and the

it . Railway Board's circular relied upen by the defendant,

| | | of an enquiry in cases of recoveries of more than

Rs.150/-,was not applicable to the case of the

% Foo lellic

plaintiff, & was in connection with claims from

the public against loss of consignments. UWe have

also perused the case file,

b4e In his rejoinder the plaintiff has ‘.Bq:
that he was only F‘i@charging the mnc‘kam

Poster and that the Stores clerks are us
grade Rs. 330 - 560 and since he was a j



larger quantity. Thus the chargaa are batﬂ&ly

incorrect and he reiterated that he was mat-g&f{"“
reasonable opportunity and'sinca his revision . itic |
has not yet been decided the act of the dafaﬁdqﬁﬁ tq : :fﬂ
start recovery from him was premature. A copy of

the Railway Board's letter dated 23,5,75 in connection

Bk | with the procedure to be followed when deductions

| are made from a Railway employse,on account of public

claim for payment of compensation exceedi ng Rs.150/-

J
for value of goods not delivered has been placed at
Annexure-'A' of the rejoinder submitted by the plainti ff.
This letter is with reference to making recoveries

from railway servants of the pecuniary locs s caused

to the railway administration in a claim for the loss

of booked consignment and says that the departmental
i © enquiry on ths lines of Sub: rules 3 to 19 of Rule 9
o _ of the Railway Servants (Discipline and Appeal) Rulas, ii

1968 should be held before pass-ing an order to makg such

ﬁ}?i"' recovery., This was done with a view to afford raa@gﬁi




of the Faymant af Hagea ﬂﬁ%n;

e 5. The Payment of Wages

persons employed in any(facbarﬁ) to pers
(Etheruiss than in a factory) upon any nailﬂ:?fJ

L
____

railuay administration eor, either dinﬁﬁtiﬁ or

through a sub=-contractor, by ahpersan fﬁlfil&ing-
a contract with a railuay administration(and te
persons employed in an industrial or other Establi&EQ-
i b ment specified in sub-clauses (a) to (g) of clause
(ii) of Section 2% o The ex isting wage limit for

the applicability of the Payment of Wages has been
raised now to Rs. 1600/- per month. Under Section

10 of this Act a deduction under Clause (c) or

ro

clause (o) of Sub Section (2) of Sectiom 7 shall =

% exconl B
not uuiay'amnunt of damage or loss caused to the

)

employer by the neglect or default of the amplnyaﬁf

uﬁif'” - person and deduction shall not be made until the

employed person has been given an opportunity of

showing cause against the deduction or othersise.

Rule 14 of the Payment of Wages Act lays doun the
3 Sty {
proceds re m imposing fines and deductions .

deduction for damage

a person employed by

except in accordance
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daductinn. According to the Pa

claims arising out of deduction frnm*w

authority which the State Government by ﬂﬂf;b |
appoints to hear and decide for any sgaeifiaﬂ aﬁﬁ&  
such claims including all matters incidantal tﬁ 5&@h?i
claims. The Payment of Uagasrﬁuthnrity saaa.ﬁﬂ'tha~
implementation of thse payment of Wages Act. The

rights and obligations under the Payment of Wages

Act are not enforceable Dy this Tribunal. They can
only be enforced through the machinery provided under
the ﬁaymant of Wages Act and are not common law rights.
The Statutory remedies under the Payment of Wages Act
therefore cannot Dbse agitated in this Tribunal, The
plaintiff's plea that the Railway Board's order

@ ver him even under the payment of Wages Act in
respect of deduction and therefore deductions should
not have been made without hearing him cannot

thsrafufe be entertained under the proviso of the

said Act and is liable to be #ejected. Be FuE = i
the Railway Board's letter in respect of raanﬁﬁﬁy{ f£
of more than Rs. 150/~ is comerned the atn@&a ﬁg:

Board!s letter is that a prﬂpﬂr'anquipy-ng ﬁéE

conducted and the delinquent may be giv&ﬁf*”a
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order in question theref

avoid cases where

-ﬂﬁqﬂiry-ﬂr giving opportunity to ﬁ&g”ﬁ;;

defend his case before the recovery ﬂﬁﬁ:é

Thus this letter will,in normal Biﬁﬁﬁﬂ#g;g”f*“h

| apply to the case of the plaintiff., At the ﬁﬁﬁéhfﬁfir'
“ijd-- time it would be violative of the rights of the

Eiﬁg,f;ﬂ individual if a recovery of such a huge amount is
ﬁﬁ'7' | made from his salary without giving him an opportunity
ﬁi_ | to be heard, Therefore keeping in view the

safeguards that have been provided by the Railway

| | Board'!s letter of 23,5.75 in another context which
Eﬂfﬂ _ _ is not applicable to the plaintiff, we feel that
??_ " " even in cases like that of the plaintiff's any Y
g recovery that is being made from a person for the
| L loss of material under his charge should be |
Jﬂ;f s preceded by similar action., We thersfore do not
| agres with the contention of the defendant that
3 it was not necessary to give an opportunity to the
plaintiff to defend his case before enforcing the
' recovery for the loss of the material under his

charge, A proper enquiry should have been made

before the recovery was ordered,
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.g-r breach of orders. Therse iﬂ o d‘BHM‘

covers the recovaries frem pay of ti

of any pecuniary loss caused h§ &'

o

to the Govt, or railuay adminigtrgtiéﬁ;ﬁ$“"

charge against the plaintiff was only a ch
far.minnr penalty and for imposition of minor

penalty holding of an enquiry in the mannarﬂlgﬁﬁ.

down in Sub Rule (6) to (25) of Rule 9 is only
necessary where the disciplinary authority is of
npinioh that such an enquiry is necessary after
taking the representation into consideration except
in certain proviso which are covered in Rule 11(ii)
wvhich do not apply to this case of the plaintiff.,
Keeping in view the fact that the amount which is
being recovered is not a small amount and also
keeping in view that in the case of the Commercial
Dapartmant-ﬁaiIUay Board had felt it necessary to
issue  instructions in 1975 under their letter
No.E(DA)RG6-18 dated 23,5.75 that if a recovery

ie to be made of more than Rs.150/= as a whole or

part of the pecuniary loss caused by a railway serv

to the administration, a departmental enquiry on th

lines of Sub Rule (3) to (19) of Rule 9 of the

provided by introduction of suit

el
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‘Ruls 11 of the Indian Railuay (I
‘Rules, 1968 which lays doun the proc

imposing minor penaltises,

by the Asstt.-ﬁachanical Enginaar in hi# rﬁpéﬁé':j
on Stock sheet No. 15 of 2637;77, on ZZJﬁBﬁﬁ@EE =
holds the plaintiff faspunsibla for shortage of mw@ﬁ -
lesser amount than what has been given in the
memorandum of charges issued to him and on which

basis the recovery was started by the defendant., This
would go to clearly establish the necessity of
holding a proper enquiry befere recoveries could

be made as there is a likelihood of excessive and
wrong recoveries being made in case af shnrﬁages and
losses, the facts of which can come to light only if

a proper enquiry is held., Even on the basis of

observations made by the Asstt. Mechanical Engineer

By e

in his own report of 22,10.1980 the charges that have

been levied on the plaintiff do not sustain and are
liable to be set aside.

¢ As far as the competency of the Asstt.

Mechanical Engineer to issue a Ehargaghgqg;i::j lllll
nonaernadjgchgdu1g II of the pﬁuggﬁ_ﬂnji;;_
matters, Assistant ﬂffic#ra sne Gappetii
a punishment involving recoveries i

account of losses caused t
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facts and is rejected.

not based on correct facts and tharsfara'is liabl&

¥

. to be quashed, The memorandum of charges is mﬁh-
%ﬁfj“fJ | | based on facts it would be incorrect to punish the

plaintiff on the basis of those charges. The

pUnishmEnt order and the aﬁpallata order become non Bﬁﬁ?
-;;?_ | in view of the fact that the chargesheet has been
- incorrectly issued to the plaintiff. The recoveries
made from the plaintiff on the basis of the punishment
order dated 21.7.84 are alsoc quashed. The money shnul@
be refunded to him alonguith interest at the rate eof
ﬁ:i_ | 5% from the date of recovery to the date of refund,

The defendant will be at liberty te issue a fresh

chargesheet and to arrive at a conclusion after

supra. The petition(Suit No. 277 of 1985) is dispos

of accordingly. Parties will bear their umn




