Union of India e

Versus

Shyam Manohar Misra .,... Plaimtiff<agﬁﬁﬂthqﬂJ‘

Hon.,Ajay Johri, A.M,
Hon.G. S Sharmal AN,

(By Hon,Ajay Johri, A.M.)

Appeal No., 302 of 1983 Union of India

Versus S.M, Misra has besn raceiuad'qn transﬁgf from

the Court of District Judge, Gurakhpur under Saatlnn

29 of the Administrative Tribunals Act XIII uf 1985.
The appeal is against the decree and judgement of
Munsif III Gorakhpur in Suit Neo. 1090 of 1981 Ram
Saran and Others Versus Union of India and Others
dated 10.5.1983., The grounds of appeal are that
the plaintiffs had no lien on the post and therefore
they were liable to be reverted. The panel was
Wmf
rightly prepared and the selection having ;already

made cannot be amended. The suit was also bad £ﬁ§='

misjoinder and non-joinder as the decision in ﬁﬁ@

-




‘was vague and the relief granted to glaiati@?f

(Defendant) is without meaning. Tha'auit-&iﬁiéﬁiw .

as a result of the alleged wrong colcilat ics ﬂfﬁgn

vacancies reserved for 75% promotés quota and 25%

limited departmental competitive examination quota

in the year 1980-81, According to the appellants
in the selections made during 1977-78 19 ua#aneiaa. -~y
had to be filled for 75% quota and 3 for 25%
Selections could be held only for 19 vacancies and

the 3 vacancies reserved for 25% guota were carried
forward and therefeore in 1980-81 when action was

taken ta Fil; up the vacancies there were 8 vacanciss
to be filled against 75% quota and 2 against the 25%
quota which was the break up of 10 vacancies axiﬁtiﬁg
at the time and since 3 vacancies of the 25% quota ;
were carried forward the total of 5 vacancies were

to be filled against the 25% quota. The dispute has
arisen because of the plaintiff respondent claiming
that the 3 vacancies which were carried forward From
1977=78 quota of 25% were actually not so. Dut-ﬂf'“
these 3, 2 vacancies partainﬂpu a period prior tﬂ-A;fF“h
3,6.,77 and therefore they belong to the ?Ex'quatﬁgﬁgf




respondent was No.9 in

.ghg%ngmagg&g_na_ghmuid,hggg been

T

had already qualified but he could not be p

on account of only 8 vacancies having besn fi

instead of 10. In the suit No. 1090 of 1981

were 3 plaintiffs, The plaintiff respondent in - if#if
this case was the third plaintiff., The learned T
Munsif had made proper issues, On the issue No.1
that is whether for the 75% quota vacancies the
panel should have been of 10 persons instead of 3,
the learned Munsif concluded that for the 75%
vacancies 10 posts were available and for the 25%
Quota vacancies only 3 posts were available in
1980=-81 examination. To arrdive at this conclusion
he had relied on Railways letter of 14.7.1980(Exh.11)
where the Accounts Department had mentioned that

out of the 3 posts of 1977=78 which are carried
forward against the 25% quota 2 posts were already

available prior to the crucial date. These two j

vacancies had been pinpointed as having existed from
24,3,76 and 4.11.76 and since they were existing

prior to the Board'!s directive of 3.6.77 they cannot
be counted against 25% quota and they should have |
been filled on the promotee quota basis. 1In tﬁg:-¥%§¢;;

relief prayed in the suit the p laintiffs had prayed



Asaistant Mechanical Engineer class II on &dﬁﬂﬁ?fﬁ?m.

basis, He had also accepted the principle that
adhoc promotees do not have a claim to the post

to which they have been put to officiate and they
can be reverted to thaif substantive post., Therefore
it was clear that the plaintiff No.3 of that suit
i.8. plaintiff respondent of this appeal had no |
right to the post. He had rejected the plea taken |
by the defendant that the relief had become

infructuous because the 1life aof the panel had !
X on % nd, ?
E

finished the panels were current for the 2
years or for the time a new panel is made and

therefore he had decided this issue in favour of the )

plaintiff,

2 It is thus clear that the learned Munsif

had decided the issue that the vacancies that were

to be filled in 1980-81 examination were 10 fﬂrfﬁﬁf:

75% quota and 3 for the 25% quota. He had also

‘I b

decided that the plainti ff respondent haﬁ,@af

the post till he was duly selected,




was not necessary,

Iﬂ::;;’ | 4. The second contention raised is that tﬁ@f?lf:
; panel was rightly prepared and the selection balibi ? 4$

been already made cannot be amanda?. On this pﬁin#i e
the learned Munsif had taken aﬁgggiﬁi;n that the

life of the panel was 2 years or till a new panel

is formed. The judgement was delivered on 10.5.83.

B - The panel was made sometimes in 1981, yhile the

i | panel which was made in 1977-78 against which the

P | plaintiff 1is seeking his selection on the plea

ﬁ;iﬁﬁﬁ_ S that tuo posts out of the 3 which were kept for 25&].

B vacancies actually belonged to the 75% quota uacanciggiﬁﬁ

f;;€f  and not to the 25% quota and therefore the panel :‘f;?*

should have been made for 19 + 2 = 21 vacancies ' Jg:
against promotee quota in the year 1977=78 panel ﬁgg;ﬁw
and since it was not done at that time the mistal

should have been corrected when the panel fﬁgéﬁ
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quota and not 75% quota as had been vetted by

Finance earlier. No action was taken by the

defendant appellants against the nrder-rajaatiﬁgf .ﬁf'fﬁ
:;if; : the admission of this document and therefore tha$; W*?j¥
g order became final. We also do not find any |

justification in taking cognizance of this order

as there was adequate time available to the defendant

appellants to agitate this issue and to withdraw

B e E

their paper earlier submitted which indicated that

two posts which are under dispute belonged to the

it ==

ks 75% quota., We therefore do not find any-thing wrong
g = '
E%ﬁ T in the view taken by the learned Munsif in #h coming

;@Eﬁ; ' to the conclusion that 10 posts belonged to the 75%

%
¥
F
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5 %ZE?*N quota and not 8 as the defendant appellants have tried

to contend,

6. A general statement has been made in the
L appeal that the suit is bad for misjoinder or

non-joinder, We have not been apprised in

the suit was bad. This plea does not seem tﬁ_g;ﬁggﬁf-
been raised at the time of the arguments in

trial couwrt and is therefore ra:l'ﬂﬁ'tﬂﬂ.-.if‘



of one of the plaintiffs and tha 3Eﬁ:i%i?f

On these pninta we note that thu@& %ﬂ]ﬁh~ﬁvd

e Pac: that the plaintiff respanaaat ia”

on adhoc basis pending selection and he hgatjﬁﬁp“

selected or regularised., As a matter of fact hia

whole case centres round the fact that he has apg&ﬁ%if?:”
in the examination in 1977=78 and he had qualified

but he could not be empanelled because of wrong
calculation of vacancies, However, aggha we also nqtg'”‘
that he has been making a prayer for an interim
injunction against the holding of the viva unéa
examination of 1980-81 sslection test hoping that if

the decision is in his favour on the basis of his
earlier qualifying the examination he will De
reqularised in his adhoc appointment. On the point

of truncation of the benefit the 1Earnadxmunsif had

held that the first two plaintiffs in that suit had

not appearsd in the axamination @@ on their own accord

B T

and therefere they have ho Ca59 while plaintiff No.3
had appeared in the examination and therefore he

considered only relief in regard to the plaintirff Ha.aq

We do not find anything wrong in the vieuw tﬂkﬂﬂ;&y ﬁiﬁr

appellants that simce relief cannot bs g@&nta& ﬁa

first two plaintiffs in that suit it should
been granted to the third plaintiff also cannot



anything vagque in the judgement.

is very clear on what should have been taken as a
:;Qﬁa number of vacancies which was basedon the ﬁaeﬂmaﬁ%s

submitted by the defendants in the suit. UWe will

however, like to make an observation that if the
plaintiff respondent had already qualified in the test
held in 1977-78 he would not be subjected to any other
test but if he had not appeared or if he had failed

% _dfond b
in the 1977=78 examination he uill be regularised aﬂly

after following the due process of selection.

jw; ”. Hdsrr B In the result we find no force in the

. | | arguments put forward by the learned counsel for %hﬁ
defendant appellants against the judgement and &ﬂﬁ@ﬁ@*Ff
passed by the trial court for setting aside the :

th
judgement and decree in Suit No.1090 of 1981 and




