l'"-"'"-"l__-"-"-"_..-r-‘— .

Ry by

Mﬂ'—ﬁ*—r’- T T
e e e

{
¥
b

J‘.l."ng_‘l

1"1! ”

'lrl'l

Hon, Ajay Johri, A.N.
Hon. G.5.Sharma, J .M.

(By Hon. Ajay Juhri,-ﬁﬁmﬁiék;”*hﬁ"
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This is an appeal agalnﬂt the judgameﬂt
and decree dated 26.3.1985 passed by Vth Additional
Munsif Kanpur in original Suit No. 1192 of 1978
flohd. Isha and Others Versus Union of India & Others.-
This appeal has been raceived on transfer from the
District Judne, Kanpur under Section 29 of the ) Q;Ifi'
Administrative Tribunals Act XIMIVoRRISRSEEOHEE Sl ”
numbered as appoal Mo, 149 of 1985, The grounds
of appeal are that though the plaintiff appellants
had officiated for a period of more than 18 months
in a class III post, they uere reverted without
following the provisions of Article 311 of tha__
Constitution inasmuch as no shou cause notice was
aiven when.the plaintiff appellants were reverted, 44?-1
According to them this was illegal and without rfaéiﬁ;'
jurisdiction and the lgarned trial court miainﬁamgp |

the circular in regard to the persons who hadfbﬁ@ﬁ ﬁq
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before thféf rdbeﬁaiﬁn Uhiuh haa r@nﬂa

‘and illegal.And finally that R atTovas era‘

3
anproached e contrnueruy from a urang

while deciding the case. They have thamafngtf

nrayad for the satting aside of the Judgamanb¢

decree of the Trial Court and prayed for a&

~f their appeal uith costs.

2. The plaintiff appellantst'case is thet

they were vorking in class IV category in various

poste and in 1975 and 1976 they were nromoted

260 - 430 as Assistant Parcel

¥

tg the grade Rs.

t hey cont inued
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Clerk in an officiating capacity and
than 18 muntha;
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parmp—r o

tag officiate for a period of more

ppellants such employees Q;
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According to the plﬁintiff a

who officiate for moTe +than 18 months cannot be . i

he proceddre laid doun
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revorted without following t
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311 of the Constitution. The & 5
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under Article

-I"

nlaintiff appellants uwexe not civen any chargash gt o

or notice or hsaring but they wvere 1llagally e vl

roverted.
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through a rsgulﬁar *aelﬂcﬁ%‘*@
repularised against the nff‘:r.ciatifhg ﬁm

M‘h"

selection uas held on 11.12.77 but the plh;t._

= T ™
appellants could not oualify and that tha‘y"h R
heen reverted u.e.f. 18, 8.78. According to

defendant respondents the plaintiff appallan&a%
"“'v‘
could have been reverted at any time. Their “;gt

reversion is not taken as reduction in rank and

sherefore thoy have no case for continuing against

the officiatino post.

4., The leam=ad Trial Court had made

proper issues. 0On jeasues MNo. 2,3,6,7,8,9 and 10 ﬁ

uhich were connected, the learned Trial Court

".1'__-'3'

had discussed a number of rulings that uwers cited

by the plaintiffs in the orininal suit, After Bt

discussing varipus citaticns the learned Trial
Court came to the conclusion that the officiating
promotion of the plaint if f appellants uas a
local, btemporary arrangements and that theay 1 - 3

m*

likely tu be roverted when properly "erlnm
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was not illepal.

the learned Trial Court that the p1axwt1fﬁa

come in anpeal,

5. We have heard the laarnad cnunaﬁﬁ*ﬁé%gu'

both sides. The learnsd counsel for the ﬂlainﬁﬁ‘ﬁ.-%hf.

appellants contended that temporary adhoc arraﬁggmagtgg%
can only be made for a short time and uwhen the :
plaintiff appellants wsere nut to officiate they had
been subjected to a test and ~heraefore asking them

to appoar or subjecting them to a socond examination

was illngal and also since they have of ficiated fo
more than 18 months they had acquired a right to
the post apd could only be reverted by following '?

the provisions of Article 311 of the Constitution.

The loarned counsel for the defendant reapnndanﬁa

renelled these contentions by saying that all ﬁheaﬁ*

~leadinos had been taken into cnnaidarat;an bpv.
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C.M.I. This evidently uas a 1@9&1 test
held by the defendant respundenta before ﬁﬁg

put the class IV persons against the nf?ici%mf
host in terms of the Divisional Feraunnel &F?ifﬂ?
letter dated 13.8.75 to the Supdt. Kanpua ﬂrea.l
This letter said that wuhile making local arranggﬁﬁﬁ%é_;é
question of thair suitability and security money, P
in case they are put on cash handlingrshnuld also

be kept in vieu, It is thus clear that there 18

1]
some substance in the contention ra1sed by the )
el

‘learned counsel for the plaintiff appellants that'bhayé-

L

had been subjected to a suitability test by the E.H.Iﬁ

R
8
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b
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Whether such a test could bs called a proper test

and could entitle the plaintiff appellants fer
recular absorption is what is required to bhe seen.

It is evident that C.M.I., must have determined fﬁa

suyitability anly on the basis of his own awsassmenb
amonnst the limited number of neonle available
locally, UWhether any applications wera invihaﬁ*gﬁiﬁ;iﬁ-
all the persons elinible were considerad Endji r

- F'

in accordance with the instruatlnna aug

sub1nct has not been braughtwpﬁt iﬁ Iwnfﬁﬁ1;;? }
ﬂﬂpﬂllﬂﬂts‘st&tamﬂ@t anyt ‘ is supnorted

¥
o 4; *”"w#:'
I '.t

.18
"fi _

——y b



“passing tha taah whi;ﬁ*anaﬁ
| | made in para 7 of the uritten statamanﬁ %
T O suit shouws that the test was held an 111ﬁ;
i but the plaintiff appallents failed;tnnﬁgﬁqﬁﬁ

I
- {i' -

Ts We have also seen the letter issug, :'"..

Ny ﬂt

e by the Area Supdt, Kanpur under which lncal

arrangements for filling of tho uananciaa of
3

Asstt, Parcel Clarks etc. uas made. /a are placﬁd

at napec 16Ga, 17Ga, 18Ga and 196a of the Suit file,

-

These letiers say that staff who have been declared :
i

suitable for the post of Asstt. Parcel Clerk may be

.xist ing vacancies purely an

o)

ntilized against the
local temporary arrancomant. They may be told ghat

they will be renlaced after staff borne on tha

| nanol are rrady for posting. It is thus clear that

| the suitability which uas declarsd by the Area Supﬁﬁ

Kanpur was for a purely local officiating arrangemamt

L
"~

and had nothing to do with the empanelment of tha
] staff for reoular prometicn tu class III ﬁDEtﬁg"‘
| do not think that the plaintiff apnellants haﬁ anﬁ~~'

rinpht for being considered for ragular ab&ﬂx‘#nﬂu

aven thouph they workad for morpg than 1£vhﬂﬁfm;

e

The protectipn that ;ﬂ auf*"”f{.
of‘f‘iclating uhan.‘& %#‘
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once and therafore they should not have b
subjected to a renular selection test. lﬁhéﬁ‘
hadp nassad was a nurely Lnaal.aalsﬂtlﬁn ﬂaa- }%;
the Inspector of thes area to choose paranHS*uhq,n
could be put in the officiating capaei%y ﬁaﬂh;ﬁﬁu
arrival of duly sslected hands or his oun aalect;%r_
The letter issued by the Area Supdt. on 19.12{?5ﬁ'.
which we have guoted above makes it clgar that this
was a purcly leocal officiating arranpement and did
nat qualify the plaintiff Ef}peliants for a recular *

nromection,

2. The learned counsel for the plaintiff & i

appellants has relied on a letter issued by the

-r_-‘- :
Railuvay Beoard in 1865, on the subject of reversion ”*?J
en crounds of ceneral unsuitability of staff I

officiating in a higher grade or peost. Thi
“

reversion after prolonged af‘f‘iciﬁting,

&

hava therefore decidad agﬂin %ﬁﬁﬁ

person Wwho i= Drﬂmgtgg # Mﬁg, ““T;;-
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officiating basis subject to their pa&&iﬁﬁ rf;;;i“
departmental selecticn test, Thay had Failﬂ@ié?f%ix.:
~ the test and therafore they uere raplaaed-hyfdﬁ%;{g?{?'
F empanclled and selected hands and wers rsuarfaﬁ?‘;ﬂ:

to their substantive post in the class TV catﬂguﬁ¥%Q g

-

(8
é 22y We have already noticed and commented  3
i on the fact that the plaintiff ﬁnpallﬂhts Wore ?
; posted to the higher grade nost en a surely adhoc ﬁ_
; basis, They have therefore no benefit of seniority,-  }
i Prnmntlan or other advantanes and when they appaarad ;;
| for the selection test they failed and were not }Lﬂ

: ' empanelled, In other words they uers not selectad

e —

: nroperly to hold the post on a regular basis and 1
3 | _ )
lﬁ the Raitlway Board's lcttnor sheeshd e, deoalswith

reversion of employees promoted after due selection

within a period of 18 months without following thé_.f5 %§ |

Oiscipline & Appeal Rules on the basis of Qenaral ”Q';i'fﬁ

unsuiﬁability. The plaintiﬁf appellants! cqgg }“‘“$2:f1
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was not by uay of punishment and if it uaSAQL:af”

e,

i

adhnc appointment dnea not cunfar any'ri%- an
the holder of the pest and his reueraian¢4trﬁ;

amount to the reducticn in rank. Tha all

passed by way of punishment,Article 311-1a:ﬁ§¢?¥;'
si"" 1 i-F' ' '
attracted and &se reduction vould not normally

be jUEtiCEablB. The order entails no fﬂrf'ﬂitl,{l‘é ol
of his pay or allowances gr loss of saninrity or :
stonpange or peostponement of his future chances

of promotion and therefore it cannot atiract the

provisions of Article 311 of the Constitution,

qa% The learned counsel for the plaintiff _Jé
appellants has alsp referred to a printed serial :if

ey
of the Northern Railway S1, No, 3892 which lays o

doun that an employee who once officiates against

a non fortuitous vacancy in his turn on the p&ngi

shall not be required to appear again for fresh

selectian, Even this letter is not applicahiﬁ‘hp ﬁ%'
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the plaintiFF appsllants., They uere not an-ﬁhm;

L - s
panel and they have not undargnnn pngpaan-affE§§§P
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and the judgamarﬂ: and da:nraa n{-‘
{Driglnal Suit Mn. 1192 uf'ﬂg?aj

lMember {R) :

%
Dated the 537 _July, 1987
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