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Hon'ble D.S Mmra,A.M 3
Hon'ble G.S.Sharma,J. M

court of Munsif Cxty,Kanpur and has came: "'I_,‘glimﬁ—[r ﬂﬁ[p(ﬁ'!-ﬁ

292 of the A.T.,Act 1985. i
2. The plaintiff's case is that he was WE’F% H skilled

fitter grade II in the N. E.Rallway Kanpur, Anwarg ;1) f.1.8.7

till this date; that he used to represent the grievances of "u;*
and Wagon Staff to the authorities concerned and became an
to the railwayodfficers; that w.e.f. 18.8.80 the Staff Council had oﬁga ?J
railway safety compaign all over India; that in pursuance thereof
the plaintiff submitted an application for five days leave on half a;"ek _ _
pay and thereafter another application for 10 days leave °n,$ r'.-":
average pay on 15.9.80 for organising the said railway safety cump -{“1-
in Lucknow Division of N. E.Railway from Kanpur(Anwarganj) to :u.' ..,- '
Gorakhpur; that it was the usual practice that the employees mclu&l E8 'j'
the plaintiff proceeded on leave after submitting applications in an‘l;;q-s-—
pation of sanction and the plaintiff was not informed on enth&;;;‘
the two occasions of submission of leave appllca.tlun on 8.9.1090 : ui';
18.9.1980;that  his leave would not be sanctionedsthat the plam y_’.
was served with ‘@ chargesheet 'dt.6.10i20 in English g}amguaq. 2P
1ssued by the Assistant Mechanical Englneer(c and W ) Lucknow ’
proposing  to hold an inquiry against him under Rule -9' of the:; g
Servants(Discipline and Appeal) Rules(hereiquﬁerﬁfrqiferre to as the
DA Rules); that the plaintiff has s’tudie ass a
not know English language; that on 3.'?.1;1
an applicatinn to the Dmslqngj Rg,}lw.‘. Ly

through the Chief Trafllﬁ f er A q‘E"aT{‘ ﬂﬁﬂ ﬁ?-‘f‘tﬁt k‘h‘&ﬂ |
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supply of Hindi version of the sa1d"‘*
neither received reply to his aforesaid -apﬁ,[._ on. _
Hindi version of the said chargeshegt, tha_ _.,_!'(:frﬂqg;,.- Dece

the plaintiff's wife was taken 1ll,/he submitt d J@vf ag
onl0.12.1980 to the Chief Train Examlner Kaﬁpurx; 3

leave expiring on 9.3.81; that in the third week of Jan.
plamnff learnt of his transfer from Kanpur—-ﬂnwargaﬁp o Mailani
and in his letter dated  23.1.1981,submitted persnr,]ally {b*
D.R.M.Lucknow in his capacity as Divisional Secretary, hee
complained against three transfers including his nwnhtra
as victimization = amongst other grievances rnentmned 1t erein,
but the order of his transfer was not cancelled; that the plémf ﬁ“
was not served with the transfer order and after the expiry ef
leave period the plaintiff reported for duty to the Ch‘ief':-"“.-
Examiner when he was told that his name was struck off ',r.,h& B
strength of his office and he was not allowed to resume dutr ":'1;'?_
that thereafter on 2,4,81 and on 28.5.81 the plaintiff personailgg

met the D.R.M. Lucknow and represented to the General Manager
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also for cancellation of his transfer and resumption to duty but
with no result;that he sent a notice dated 2.11.81 through his
counsel to the General Manager,Gorakhpur; that shortly before
the expiry of the statutory period of legal notice on 28.12.81
the plaintiff was served with chargesheet dated 20.11.1981 by Hﬂ
the DME(C and W)/Lucknow with a covering letter dated 24.11.81
from DRM(P) Lucknow proposing to hold an inquiry against him
under Rule 9 of the DA Rules for alleged misconduct and absence
from duty without due authority since 10.12.1980; that on 3.12.81
the plaintiff sent his reply to the chargesheet denying the charge
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levelled against him in the chargesheet; that the plaintiff

was served with dismissal order dated 18.9.82 passed by DME
(C&W) Lucknow dismissing him from service w.e.f.19.9.82; that
the aforesadd dismissal order dated 18.9.82 is illegal and ultra
vires as the plaintiff was given no opportunity for submissinn
of his written statement ,for cross-examination of witnesses and’
for his defence. The plaintiff has prayed for a declaration that
the transfer order dated 6.12.80 is illegal and ultra vires and
the plaintiff continues to hold office of Highl‘.yh_sqkiiled Fitter
grade II at Kanpur (Anwarganj); that the dismissal order dated
18.9.1982 dismissing the plaintiff from service from 19,9,82 is
illegal and ultra vires and treating him in continuous service without
any break on the post of H.S.Fitter Grade II.
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3.In the written statement ﬂl -ﬁ_u hiJa“r 1f of the
it is stated that there is no questlan',________ ti
an eye-sore in the eyes of the officers uf | ;._ m
ionjthat the order of transfer of the plafn n
administrative order and the allegations of _"‘f Ez'a}r,‘{fi l-will
are baseless; that the plaintiff had absented hlmsej ’% nauthorise
without prior fanctmn or permission of the comp_e;__te_;l:_% {%‘fﬂﬂ
that the administration is not obliged to communicate
the leave has been sanctioned or not and that it was tt
nf the applicant to find out before proceeding on iléa,‘?é ~that
in his reply dated 3.11.1980,the plaintiff controverted the al[ega*' :
contained in the chargesheet and this indicates that he fully % ,5 !.
stood the allegations of the chargesheet and his demand f’m‘ “,‘_“.
supply of Hindi version of the chargesheet was not .aqcepteﬁtslﬂég -5

that the plaintiff hadnot been prejudiced by issuance of the 5:-'1:1‘3;’_!5 , .
sheet in English as is clear from the detailed reply fll.ll'niﬁb;ﬂdl : JL
by himsthat the reply of the plaintiff dated 3.11.1980 was treaf-“eg
as a reply to the chargesheet and his reply was not actﬁpi“gﬁa'. e
and Sri G.B.Singh was appointed as Inquiry Officer jthat the
Inquiry Officer tried to contact the plaintiff at Mailani as the "
plaintiff had already been spared at Kanpur on 31.12.80; that ‘h
the plainaiff did not join at Mailani till 16.5.82,he could not be
contacted; that the applicant declined to participate in the inquiry #
under the pretext that untl- he is allowed to join his duties at h
Kanpur, he will not participate in the proceedings and also stated
that since the plaintiff has referred the matter to higher authorities
and also served court notice, the proceedings of the inquiry report
are not acceptable to him; that no assurance was given to the
applicant regarding cancellation of his transfer order; tﬁat the

plaintiff was in the know of his transfer and deliberately absented

himself and therefore, the transfer order could not be served
upon him personallyjthat the inquiry for unauthorised absence
was conducted by SriG.B.Singh between 24.11.80 mﬂbﬁ.j.SZ and
thereafter a copy of the said report was also sent to the plaintiff
but the plaintiff failed to make any representation; that DME(CandW)
in exercise of his powers passed the order dated 18.9.82 dismissing
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and no further prnnf is reqmredta hq!,,d,.__._
that the plaintiff's only plea that his .
impression that the leave mll be granted *ta

!

4. A replication was filed on behalf of the plam‘h
the averments made in the plaint were reiterated &hd’f
stated that leave is a legal right and can not be arbrtrar‘il?’ refi m.
At the instance of the plamtlfi serwce-recurds,laave wﬁﬁzr

....

null & void as the plaintiff was denied the opportunity to defend_r
himself. He invited our attention to the letter dated 3.11.80 in
which the plaintiff had requested for Hindi version of & pagg':'s_‘i
of thechargesheet served on him in English language to enable
him to send his reply. The action of the disciplinary authority
in treating this letter as reply to the chargesheet amounts to
denial of giving A& proper opportunity to the plaintiff to defend
himself. We have examined the contents of this letter and we
find that the letter is addressed to the D.R.M. and the subject
of the letter is grant of leave from 9.9.80 to 13.9.80 and 16.9.80
to 25.9.80. It is stated therein that the plaintiff used to go on
leave after giving information thereof to the office and this

used to be sanctioned. It further states that he was under the

impression that his leave has been sanctioned and he was not

aware of any rule that any certificate regarding grant of leave

is issued to the concerned staff. In this very letter ,it is also
i

stated that he may be supplied Hindi version of the four pages
of the chargesheet served on him in English language so that
he may send a reply in Hindi. On this letter the DME(Cé&W) Lucknow
has given the following remark on 4.11.807

i "(! 7 'I ¥
. S _-,_,1_,.- _ﬂ;!’ 4,, i-q. 'c-ﬂ'l- x:
L




| "Defence not accepted .Sri G B.Smgha &
DAR inqun'y" /

that the chargesheet served on the plaintifi c:ﬂntame:_.__:_
following allegations: the plaintiff unauthpr,tsndly ﬁ"i‘:n ?eg:a' himsel¥
repea‘cedly from duty whi'c‘h ’téhtamﬂurﬁ:s 1-'-:.? aerioﬂg i:f:g_g}:'laiutu:.'?.

13.9.1980, on 15.9.80 at 2625 hours Iahuor Ahmagbv
CPA applied for 10 days LAP from "1'5.‘9.-8'0- Whlﬁh'-- wa |

agamst Jahoor Fthad the folluwmg Is mle:n1:u:rmat:l*i

list of witnesses:Sri R.N.Rudra CWILLIN officiating as C]_‘ %4743 *
CPAssri S.N.Misra Sr.clerk CTXR/CPA. The imporant Pﬂlﬂt ] of s
the inquiry repcrt are reproduced below. g

"As far as the oral evidence of the delinquent emple =T
is concerned, the same could not be recorded for the reasons

that he has not been found interested despite various personal

contacts. % s % 55 s & »
In order to safe-guard employees' interest and to afford

him all reasonable opportunities to defend his cause,the first
question which arose was to treat the employees application dt.
13.10.1980 as defence by the then DME/C*W(disciplinary authority)
was correct or not, but the points raised in his application were
exactly those incorporated in the article of charges,furnished
with the chargesheet and also there was no mention that he was
unable to understand English -to treat the application as defence
was in no way Incorrect" The report goes on to narrate the cnnduﬁf 5
of the plaintiff in absenting himself from duty without permissi;ﬁn' ol
and the fact of his noncompliance with the order of transfer
to Mailani. The repoprt says further"hence he could not be heard
in person nor he has desired so by any type of cummunicatitm ‘
instead on few occasions ,he was seen loitering in the Divisional .\x:_
Office building where he was asked about the: place and aate*. %G
convenient to him for h1s ural ev::dence hut he has always deolin'_”"" R

prefer it a.nd also sta‘ted 1;}1
-.. %’ q'i' H- ' by
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 to ﬁ‘il gher a v@};n@m and also served some cour
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this am-},,lm y does not arise.

ok fsmwimm the cmqﬁmui delay caused

| ?ﬁamlc s of oral evidence of

6. we “"“’é’ examin this. ﬁiﬂ'fﬁ(-l“? very Lrir-“nii
we are of the opinmn th‘a-t?} j._r"sﬁﬁ (-5,,;.35;3;: ,Wk.'

the procedure prescribed in the DA Rules for the 6“‘nd

and the imposition of a major penalty on a -rallway --ser-va
are of the opmmz{/hat such an inquiry report can nt:; _be,.,
for imposition of @ penalty and we hereby quash the penalty 1 gj“"“ ed
on the plaintiff with the stipulation that the defendants EL’ am-

'1.-

to conclude inquiry inta. the conduct of the plaintiff and to
‘v~ e ee Amla

sultable action urder the DA Rules.
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7.We have also considered the other relief e:l i

by the plaintiff regarding the cancellation of order of his ﬁm_;j;gf

PR ]

of government service and no railway servant can refuse I’E.@'}-; ey
the order of transfer made by a competent authority. We accordingly

reject this prayer of the plaintiff on this ground.

as to cost. 6 :

JS/31.8.87




