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by transfer from the Court of IV Addi‘ﬁ‘oﬂal B??' -;Ef

el S

.!—

City under Section 29 of the Adminic-ti'atigc m &
of 1985. 4' )
QT 'I‘hc respondent Ram Balak {hcrci‘na‘.ﬁ"b‘cr e
to as the plaintiff) while employed as Safaiwala under 'bhc _
Personnel Officer D.S.0ffice, Allahabad was served with a‘" ." |
sheet dated 6.3.1976 for unauthorised absence. It is allcﬁﬁ
that the plaintiff submitted his statement of defence a.nd one
V.P.Tripathi was also appointed as his Defence Assistant but.
the inquiry officer did not hold the inquiry in accordance ui‘bh

rules. The copies of the necessary documents relied upon by the

prosecution were not supplied to the plaintiff and he was ‘nb;;ﬁf'f B
allowed to produce his evidence in defence and his Defence ﬂcc:!:;s’;i' :P:'

tant was also not intimatcd ## the date of hearing and as such{:

®

he could not appear on the date fixed to defend the plain‘l;i;ﬂg =
It is further alleged that without recording any evidence, th.q;;.‘_. e
inquiry officer gave an ex-parte finding against the plain‘bi&f
which was wrongly accepted by the disciplinary authcr:l..'ﬁj'- and 'j'

by way of punishment, he was removed from service hy crdcr dq.tefm [ y

14.1.1977 by the A.P.0. He accordingly filed the present suit
31 for a declaration that the order dated 14.1.1977 removing ,h.j:m .

from service is illegal and ultra-vires and against the pr:l,n@ip]@ﬁf,

of natural justice.
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full opportunity and infurma‘bionf %hiaﬂ. “‘““?\éﬁ;ﬁ, : gﬂﬁ
R A

to conclude the inquiry ex-parte and after

< :
of the inquiry officer, the disciplinary authority had "p,a sed
"*wwa#a.

full application of his mind. There has been no violation nf

.

the impugned order of removing the plaintiff from service

""
the principles of natural justice or the rules in conducting

the inquiry against the plaintiff. The impugned order is, there-

fl fore, not bad in law and the plaih‘biff is not entitled to any
relief. * i
s The plaintiff reiterated the grounds taken '

by him in the plaint by filing a replication and alleged that
he had withdrawn from the inquiry as he was being compelled to
give a statement and sign the same in the absence of his defence
assistant and in fact, he was not given adequate opportunity
to defend himself and the order passed aginst him is bad in law.
5e The Court below framed the necessary issues
in the case and held that as in the memorandum of charge sheet
the disciplinary authority had expressed his mind about the guilt
of the plaintiff, the dinquiry officer had become prejudiced
/ in conducting the inquiry | against the plaintiff. The trial Court |

further found that adequate opportunity was given to the Defence Ea

e R ] G i i s s el vt e i e i 1
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another date for holding the inqu:Lry ax—parta and n;gﬁﬂ not

ft 1- y
have concluded the inquiry on tha date fixed for ﬁ“ﬁiﬁ LT
this was held to be contrary to law. It was further hald “’é":; ‘;v

the inquiry officer did not apply his mind to examine the g_;rounda-.-_f . j:x' |
: o T :

of absence of the plaintiff and his report on the point is not

e oA e ik -
a spe g one and as the representation given by the plaintiff
e SEe = -

was not considered by the punishing authority, the order of his
removal was bad in law. The order of removal of the plaintiff e !‘ ‘:
was accordingly held to be illegal and the plaintiff was treated |
to be in service. Aggrieved by the findings recorded agai'ns‘t;_
it, the defendante preferred this appeal and it has been contended
before us that the view taken by the trial Court is not correct
and .the plaintiff was given adequate opportunity to defend himself
and thatwirfquiry was held in accordancs with law. The appeal
was contested on behalf of the plaintiff and it was contended
that the inquiry officer did not record any evidence and wrongly
placed his reliance on the report of the Head Trains Examiner
regarding the absence of the plaintiff and the plaintiff was,
therefore, held guilty of charge without any lawful evidence
against him and there n'; force in this appaal.l

B We have very carefully examined the contentions
raised on behalf of the parties before us.. The personal file
of the plaintiff is on the record and the plaintiff has also
filed the copies of some other documents in aupﬁnft of his case.y
No oral evidence was produced by the parties in the case. Accor-
ding to the defendant's version the plaintiff did not file any
statement of defence before the inquiry officer and the report
of the inquiry officer also makes a mention to this effect. The
inquiry officer has mentioned in the report that despite the

reminder,the plaintiff did not file any statement of defence
before him regarding the charges framed against him. The represen-
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tha* uopy nf fﬁa“‘-r”‘i:rhadnt%iﬁn %il-'g -
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out that according to 'Eha chaxrga* *ahaa‘%‘“ -E‘Eéf 43 :ﬁ.

S T
plaintiff was that for 95 days m %1 9725“ ’f.‘ujn ; 1 %5 t |

o . J‘_':j i) ' 1_",._;_';_ «.Q‘,r é
and for 34 days in 1976 upto 18. 2 1976 ’éﬂa p’.’l.a.. ﬁﬁf’fy F atho-

risedly absent from duty. The nha.i‘ge ﬂhﬁﬁ’b; «ia,

ion dated 30.4.1976,Exb.6 aforesaid, the plaintiff ]:1.\51.3le st ta -u
that from 5.1.1974 to 25.2.1976, he was sufferring fran e‘ﬂng__% 1'
cough on account uf which he used to take leave whena’var i’ﬁ ﬁ-
necessary and he did not absent himself without taking la;.é T :3'-;
with medical certificate on any occasion and it is not knnwn s
how he was treated am absent. He further stated that he hé_a
got his family and children and be excused mercifully this time. |
The representation thus shows that the plaintiff did not digpu‘l',_a

his absence from duty for the period alleged in the charge sheet

but the allegation is that he had sent applications supported

with medical certificates on each occasion and he did not absent
without any application. The % factum of his absence from duty
mentioned in the charge sheet was admitted to the plaintiff and
burden to prove that he was not unauthorisedly absent but was
on medical leave, was on him. The prospnution Siai,, therefore,

nothing to prove against the plaintiff and the entire omidenee

to prove that he was on medical leave or had applied for 'l'.ha

medical leave was on the plaintiff. The personal file of 'l;ga e

Nt

plaintiff does not show that he had ever sent any .a?PPlﬁ,gaﬂ;g_'r Boe
BN o e
for medical leave for any period of his absence mgn'§ig ‘Et:f" "3

the charge sheet. It seems to be the reasony as 'bq ™ :f _



% e | ﬁ and ..:f:*
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him an opportunity of personal haaring and the a.p
after dismissed. The '*pla.in'hiff thereafter aiﬂ'o‘ﬁ fi '-"-'é " ‘-: review
petition but the same was rejected on 23.2. 19'?8. The. p ainti
has concealed these facts and as a matter of fa.ct, his aui‘l'.x H”
have been dismissed on this ground alone as after the uunf‘im‘bi? 1
of the order of punishment passed by the ﬁianip_ inary

the suit could not be decreed without mm 'I:he ordara nﬂﬂ_

.J...n.-

appeal and review. We will fur‘bher like to mention that j.n. hi»% ; .'- .
departmental appeal, Exb.A-40, it was m’f alleged ﬁha’b*haﬁm 8 ¢
not allowed leave as and when applied St s genuine rﬁﬁﬁh’&i- ;
and the action against him should have been taken at the time
he had absented and some minor penalty should have been imposed
and his absence for 3 .a;:;*i:ﬁ‘ should not have been considered
together. It was further stated that matters of some other persons
who had absented from duty were hushed up and no action was taken
against them. It was also stated by him that it is not prescribed
under the rules that a man should not take leave or absent himself '{P
without any reasonable cause and as he belongs to a poor Scheduled

Caste community and is an illiterate person, the order of his r

removal from service should be set aside on the ground of hard-

ship. The trend of the allegations made in this appeal shows
that the plaintiff remained absent as of right on account of
his alleged old or chronic cough desease. We are unable to accept

this contention of the plaintiff. No Government servant howsoever,
e f CorEy
M ill _may be allowed to absent himgelf without proper ' 1

f*

leave and if the plaintiff chose to absent himself even without

applying for leave as of right, he did so at his own risk and

should suffer the consequences.
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the review petition sympatlﬁ.-tiually, Ea ahn +_ -

i g, 7

to consider his case sympathitically, he :thraﬁdi'aﬁa&“

suicide. We have quoted these representations of 'bha p

with a Yiew to show the nature of his defence as well as the ‘iw v% |
of his mind. So far as his defence is concerned, virtually iw%p
nil. In the first representation, he had come ﬂ;:“'tha allagg,.:fi"g'dy
that he had applied for medical leave for each absence but he ﬁid

£
not know why his leave was not granted. He could not pursue “bhiﬁ"' .

line of defence knowing fully well that there was no record of hia i

sending any application or medical certificate for leave. As a ma‘t‘l:a;sﬂ L
of fact, the railway administration has got its own medical dapaa&‘b—m -f

| ”«
ment and the plaintiff could be properly treated ‘bhara and u“”i:g;d; 7 40
_,_..‘j

also get their necessary certificate for medical leave but he ﬂuaa%

!

Department. Except tendering the apology, .the plaintiff has, th ,,:Eﬁum.

L “:'.'_i

. _““

fore, no case and that is why, he had no defance to prudu&ed 7



23 The learned counsel
his reliance on a decision of this Bench in Ashok Kumar
o “I—?"ﬁ' .

of U.P. (1987(3) A.T.C.-581) in which we J the

finding report of the District Magistrate could not be read as an

..-_a_-‘.i:'. . -’ |_

evidence against the delinguent unless he was given 'TFLH ity

P "t_.-"" I..."u- i | 2%
of cross-examination and the contention made before us is that as
1B

in the present case, the plaintiff was held guilty on the report

b

of the Head Train Examiner without calling him in witness box _‘

.

-
» i

without giving an opportunity #d cross-examining him to the pla.in'biﬁ sl

the enquiry officer has committed an irregularity in relying .i;!'l_f:

.

such report of the Head Train Examiner. We are,however, unable to
accept this contention of the learned counsel for the plaintiff
as the aforesaid ruling has no application to the facts of the
present case. Though the initial reply of unauthorised absence of
tlhe plaintiff was made by the Head Train Examiner, the inquiry
officer did not hold the plaintiff guilty on that report alone but
had examined his leave record and after an examination of the rele- A
vant record, came to the conclusion that the plaintiff remained
absent for 96 days in 1974 without giving any information whatso-
ever. In 16 spells, he remained similarly absent for 106 days and
obtaied 15 days casual leave, 13 days leave on average pay and 23
days leave on half pay in 1975. After excluding this leave period,
the plaintiff was absent unauthorisedly without any prior information ,
in 1976 for 34 days from 9.1.76 to *18.2.1976 within a short period
of 49 days and also obtained two days casual leave during this
period. The inquiry officer had, thus, examined the relevant record

of the plaintiff about his absence and leve and it is not correct

to say that he merely acted on the report of the Head Train Examiner.
10. Reliance was further placed on behalf of the plain-

tiff on Rabi Banerjee Vs. Union of India (1977(2) A.T.C.-744) ‘

in which it was held that if the disciplinary authority did not

spare the departmental defence assistant of the delinquent on the

date of hearing, the inquiry vitiates for violation of principles




plaintiff fixing 18.8.1976 for his defence clearly intimating that

on this ground. In an;v" caaa, the trial 0 _ . that

to appear on the date fixed to conduct the case bf ; ’ n#-' ﬁa“
..; ¥ n

and we see no reason to disagree with the same. We ffi, g1y
that due intimation of the date fixed was given By '-I;hg- sy 1-5*

officer to the superior officer of the defence assistant nﬁr a 1-“_,;
' ¥ {i

plaintiff with a request to relieve and there is nothing on raaﬁf o
" . ﬂl

to show that he was not relieved. % f_, poat

Uil - It appears from the record that the inquiry waa‘f 3. |

: '\'

adjourned on several dates at “the instance of the plaintiff and-,

g
ultimately, the inquiry ufficar gave the last opportunity to tha *'r"t: 5

i

-
Ll
o

in no case further opportunity will be given and the case ahall
be heard finally on that date. The report shows that the plain:t.iiff
was present on that date but he did not produce any evidence on P
that date for the obvious reasons mentioned above and the inquiry
officer was fully justified in concluding the inquiry on that date. ?
No other date was required to be fixed for ex-parte liearing by the t
inquiry officer on that date and the view taken by the trail Court

to the contrary is not correct. !

12. The inquiry report contains the necessary details
and the order of punishment passed by the diaciplinar} authority
amg states the reasons as to why the plaintiff has been held guilty
and given the punishment. It is, therefore, a proper and apaa.kin'g
order and is not bad on any technical ground. In view of the fact
that this punishment has been upheld by the appellate authority
and the revision filed by the plaintiff has also been rejected,
the suit filed by the plaintiff is defective but as the defendants
did not take this plea, we will not like to dismiss the suit merely

on this ground.
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tration on the terms indicated in the :qax:h %ﬁ &
14. The appeal is aﬁcardingly al: -"".“"**F i

upholding the findings of his guilt, his puniahmen'b' uf}‘

service as passed by the disciplinary authority and upha]_.d"‘

for duty. From the date of his removal from service till ’bhe d ate
s ) SURITLAT iy i Dl s B entitled to any pay or u,;

ety
it
o
!'
. C

allowances nor ahall his period of absence shall be cnunte@

i

"'n-l_'

any pay or other allowances under the decree of the trial Q‘, rt,
the same shall not be recovered in lump sum from him but # *"*’
adjusted in instalments of suitable amount against his fu‘l;gxi
The appeal is disposed of accordingly and the parties : a-ﬂ

their own costs throughout.

MEMBER (A) o

Dated January,gg' 1988.
kkb,



