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Mﬂﬁ;ﬂﬁsﬁ&...ﬁ...ﬁmnf&nﬁaaﬂm-

Hon'ble Mr. Justice 5 ZahesT hasSan, Vice Ceizman,

Hon'ble Mr, Ajay Johri, Sember(A).
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This is an ap-;:lj.:af.:imjg af the Adnindstrztise Tribsasis
Act (No, 13 of 1585) by =sppliicant Geelad Crond Mishe= for guoashking

+he opder of his r=sovzl from t0e post of Diss=l fecimic Crads M

Applicant's case is that he w=S =N acTiys ESMOET Eg
office bearer of the Hztiona=l Railway Majdocr Unien, =md in
xhay connection with his tpade undon actiyitiss ooher Tigal
trade union leaders were not plessad wwith him, It is saio
that on 5.2.1382 in the mseting sddressed Dy the spglicant, WO
©as mzﬂmmﬂiﬁﬂnaﬂwﬁcﬁraﬂaZmﬁadm—w
and shwsiye language against the Scheduled Ca=te anc Schedulsd
Tribs eagloyees of the Railwsy and in thet commection on 3K
30.7.1952 a show Caus® NOTICE waS issued to him. The charge-
sheet was issued by Sri A, P.Aittzl, Diyisionzl Mechenical Znginser,

Head Quarters on 40.11.13682, Mz, S Alam w=s agcointed 35 an

Inguiry Cfficer to receive evidence, On 15.,4.156C Spi AP JEztal
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appeallate authority,passed the following order in appeal :-

" I have gone through the appeal of the party and
find that nothing new has been brought out to mitigate

the charges, Appeal is rejected,"

An application for review was moved before the Gesneral Manager,
Central Railway, on 15,11.1983, Another application was moved to
Senior Diyisional Mechanical Engineer(P.) on 14.6,1983 with a
requast that the said application may be treated as second appeal
or a rcocyview application. 0On 11.10,1983 the applications dated
14,6,1983, 1,8,1983 and 27,9,1983 were disposed of by Diyisianal

Railway Mana gér with the following observation:-—

" Seeing all these papers, I gather a view that Shri GG
Misra is a chronic trouble maker and basically an indisci-
plined workman,

2, Howsoever big may be his claim for sympathy, but
compared to individual's interest; the administration's
responsibility to give effecient tkansportation service
to Rgilway users should take priority and with this
- objective in view, the chronic trouble makers and instigators
should be weeded oute.
34 I do not tlink Mr. G,C.,Mishra would reform himsalf.
In due course, his basic interest would come to form and he
will be a big headache,
4, I am sorry to say‘that my overall responsibility as
DRI1y do not permit me to reengage Misra even as a fresh

entrant, Regarding his conditions of starvation etec., it is

not the Railway's responsibility else.”

I On 15,12.1983 the review application dated 11.11.1583 was

dismissed with the observation that it was not permissible to
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the employee to seek review of the decision of the appellate

authority in a disciplinary case, Thereafter a representation
was made to the President on 6.1,1964 which still stands

~ undisposed of$ Hence the application was moved in this Tribunal,

It was contended, firstly, that the order of

promotion was passed by Divisional Railway Nan;ger,and S0,
the Divisional Mechanical Engineer was not the appointing
authority; and secondly, that the appellate order is bad because
it is not a speaking %ﬁd reasoned order, It was contended
on behalf of the respondents that there was no legal defect

_ in the appellate orcer and the app-al against the impugned
order could be filed bafurJFhE Senior Djivisional Mechanical

Engineer (P) as it is mentioned in the Annexure-4 to the

Application,

On 26.,4,1983 the D,M,E,,Hl. passed the order of
removal, AN Appsal was filed on 5,5,1963, Vide Annexure-5
to the Application, Senior Divisional Mechanical Engineer(P),

the appellate authority, passed the following order:-

.= "I have gone through the order and I find that nothing

new has been brought out to mitigate the charges.
Appeal is rejected,"

Rule 22 of the Railway Servants (Discipline and Appeal )Rules,

1968 lays down that the appellate authority Shallﬁcnnsidar‘i

(a) whether the procedure laid down in these rulss has been

complied with, and if not, whether such non-compliance has

resulled in the violation of any provisions of the Constitution

of India or in the failure of justice; (b) whether the findings

of the disciplinary authority are warranted by the evidence

on the record; and (c) whether the penalty or the enhanced penalty

: imposed is adequate, inadeguate or severe; and thersafter pass
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necessary orders, In the case of Ram Chandra vs,
Union of India, A.I.R. 1986 S.C, page 1173, Hon'bie
Supreme Court held that in the absence of a reqguirement
in the statute or the rules, there is no duty cast on

an éppellate authority to agive reasons where the crder

1s one of affirmance. But, R. 22(2) of the Railway

S vy r v o) .- -~ e .
vervants Rules in express terms requires the Railway

- iy | . ] i o - - >
Board to record its findinas on the three asrects
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penalties specified in R.6 or enhancino Ny penalty
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lmposed under the said rule, the appellate ayuthority

hall Yeanes oo 4 41 ; :
shall "consider® s *to the matters indicated -herein,

The word "consider" has different shades of méanjrw
and must in R.22(2), in the context in which i%

“
dppears, mean é&n objective consideration by fhe
Railway Board after due application of mind which 1
implies the giving of reasons for its decisicn, It
was further observed by the Hon'bYe Supreme Court
"oy e

in the said case that it is of utmost importanceLéfter

the Fourty-Second Amendment as interpreted by the

majority in Tulsiram Patel's case((1985)3 SCG 398)
Gb;kﬁﬂﬁ'the Appellste Authority must not only cive a
hearing to the Government servant concerned but: also
paéss a reasoned order dealing with the contentions
raised by him in the appeal, Reasoned decisions by
tribunals, such as the Reilway Board in the present
case, will promote public c¢onfidence in the Aditini s
trative process. An objective consideration is

possible only if the delinquent servent is heard and

given & chance to satisfy the' Authority recarding the

final orders that may be passed on his appeal
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’ - Considerations of fairplay and justice also require

that such a personal hearing should be given, .

The appellate order,quoted above, is not

a speaking order and is in violation of Rule 22

.
[ >

of the Railway Servants (Discipline and Appéal‘ :

e Rules; and in view of the law laid down in Bam o

As regards the dispute regsrding the appointinc

- AL s
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. authority, from the evidence led before us it camngﬁ?";

i

be ascertained with reasonable certeinty as to who
- was the appointing authority. So, this aspect of
the case will ke considered by the appéllate authority

while dealing with the case after remand.

Ew
ot

The application is allowed and the order passed
by the appellate authority is set aside. The ;
appellate auhiority is directed to dispose of the

appea%’after affording a personal hearing to the

il
A
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i . appellant (applicant) on merits} by a reasoned qrqag; ;,%

: in conf@rmity with the requirement of Rule 22(2) of

the Railway Servants (Discipliﬁe and Appeal) Huiﬁ$¢;‘ .

as expeditiously as possible.

to0 bear their own costs.

October 2%, 1986. Vice Ghairman,




