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(By Hen.Ajay Johri, A.M.)

This appeal arises out of the judgamaﬁ£
and decree dated 22.,4.91 passed by Munsif North
Lucknow in Suit No. 10 of 1973 dismissing the suits
The grounds of appeal are that the Trial Couzt

i) did not care to look into the pleadinge
of the appellant,

)
f=ie
u

ignored the fact that on a transfer
der Rule 38 of the P&T Manual ths

seniority is fixed below the existing

un

permansnt staff as done in Subedar Dubsy's

case consequent to an order in Suit
No. 507 of 1965,

11%) toek into considerat ion amended Rule
38 when ths amendment did net exist in
; 1949,
iv) did not proceed with the Suit ex parte
after grdering so.
G - o In suit Mo.10 of 1973 the plaintiffle

~ c@se uas that he was confirmed as a Clerk on 29.8.




th"t“m?ﬂrﬂfy 5t3ﬁ?. This uas aisn ugalhat thtﬁﬁ

# -

the administration's orders of putting them hulnu'

temporary staff were set aside by the Court. He had
represanted against lowering of his saniority but }L;;
his representations were turned down. He thersfare |

filed the Suit praying for a declaration to be issyed

J“"'

that his seniority be fixed below the juniormest
permanent staff w.e,f, 25.56.49 and above all temporacy

staff with conseguential benefits.

% The learned Trial Court on the issue whether the

seniority of the plaintiff had been correctly fixed
concluded that since in para 38 of the P&T Manual

Voel.IYif an employse is transferred on request without

mutual exchangs his seniority is fixed below all
permanent and quasi permanent or such temporary staff
Wwho are recruited against permanent posts of the Unitf

The plaintiff's grievance apainst fixing of his

saniority below the temporary employeess was opposed 53. 2
the defendents on the ground that those temporary

?ginmpinyaaa were rscruited against permanent uannnwiﬁﬁgﬁv




:?thmpurary emplnyeaa who are raeruit!d ﬁgﬂinﬂt P5 _.

fuacanclaa and the plalntlff had not said anythinﬁ

_against this fact, and moreovar confirmation did nﬁt
give any special status. So the Trial Court decided ﬁhnﬁ

issus against the plaintiff, .

4. Rule 38 of the P&T Manual VYol.IV befors its
amendment on 21.11.59 laid down that a person transferrad
from one branch of service to another on his request will

rank junior to all the permanent officials in that branch

-.-1:
n

on the date of his transfer. This rule was amendsd of

-
£

1.11.59. By this amendment the position te bes occupisd

?*-ﬁ | in the seniority list by a person transferred on his oun
request will be below all permanent, Quasi Permanent and
temporary employses, The plaintiff was transferred an
25.6.49. So he had to be placed below all permansasnt
employees only on the date of transfer. Accofding

to paper 83Ka of the Suit file the defendants' case

was that he has been fixed only below the permanent
umplnyu;:::zh the temporary employees against whom he

is representing weres also confirmed retrospectively from

o date sarlisr to the date of his tramsfar,




vn? a reasonable cruturia, Eaﬁfi:Migihfuiq-ﬂ

e after completion of his probation and after he iﬁ Fﬁf?:i;
”Q;if_* fit for confirmation he has to be ceonfirmed on fhi&j.
post usually from the date of appointment or the d&tu 
from which a permanent post becomes available aftar

relsase by the previous incumbent who may have got

praomoted and then confirmed against a higher post.
Confirmation is normally done by a Departmental
Promotion Committee which is convened at regular
periocdical intervals to consider the case of eligible
temporary employess foT confirmation immedistely the

ermanent post becomes available and on completion of
P .

T, the probationary periocd in case of fresh recruitse. Seo

i

it is clear that an employee can be confirmed if a
permanent post is available, his apnointment is regular
3y £ wao

i.e,jafter qualifying through a salactlnn/suhtablllty
tast etc. and he becomes due for confirmation.

Retrospective confirmation as we have remarked sarlisr

is given when a substantive vacancy axists on that

particular date or on an earlier dates. Therefore if
| 2 Y |
a person is recruited againstlfhﬁ nermanent vacancy



transferred to the R.L.0., the unamended Rule 38 ﬁf o
o e e R e
P&T Manual Vol. Iqﬁlaid down that a transferee on rnquiE%*$
will rank junior to all permanent officials in that
Unit on the date of his transfer and thersfore a

temporary employee uho was recruited against a permansnt

post but was not confirmed on the crucial date will gst

et e

the benefit of his retreospective confirmation vis-a=-wis
3 or net”
the employee who is transferred on requasaﬁ In our
opinion, once a provision sxists for confirming an
employee with a retrospective date the benefits flowing
from such confirmation should automatically flouw
to him i.e. he would have to be cons idersd as having
become a psrmanent emplaxee from the retrospective date
fhnugh this decisinnﬁfm taken at a later date and
therefore his seniority will have to be adjusted
vis~a-vis those who came on transfer on request and
were fixed bslow the psrmanent employees on the roster
en the particular date. The names of such smployeses

whao are given retrospective confirmation will have tn_§§i~

interpolated in the seniority list giving them the pmm




:gamat parmanant vacancies and wha gﬂt Bﬁﬁfiﬁi

the transferee.

Tie The plaintiff has relied on a judgement of fﬁﬁ-.
Additional Munsif, Varanasi in Suit No. 507 of 1966

Subedar Bubey Versys Union of India where the plaintiff

in that suit was also transferr ed on reguest and his

seniority was disturbed in 1966 by an order of the

o N T
s ol B A" 3

P.f.C. on the ground that since he had not given his

B s

e

option in terms of Rule 38 of the P&T Manual Vel.IV &

Iy

earlier and pave it only on 9.,2.50 therafore he was

placed below all those permanent employees who were

confirmed before 9.2.50. The transfer in that case was
taken to become effective only after tha plaintiff in
that syit gave his opticon i.s. w.®.f. 5.4,50. In that b
i Suit the lsarned Trial Court had held that since the R
defendents had already decided to give him seniority e
below all permanent employees and the gradation list >
was duly publishedf the plaintiff's cas& was gaoverned
by the old Rules, tThe neu Rules which laid dowA the

seniority to be fixed under all permanent, Guasi permansnt

and temporary employees will not be applicable to him,

N o
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"'-!ﬁ&ﬁniﬂn ﬂ? thn im"uwtmn mﬁ.___..
© platntift of his tightful place in the o
}ﬁlis% To our mind the E@ﬂfﬁﬁi‘tiﬁ“ iﬂ-i‘-

the nrocess of confirmation and the raﬁrﬁﬁﬁiﬁ;

of the same which makes an umnlﬁyﬁﬁ Dﬂrﬁ&ﬂﬂ“ﬁ “L.w

he has completed his nrochationary neriod which iﬁ

g maturally a temporary service and gives tha'_aﬂdﬂi”"\
;ﬁﬁv_ benefits to such employees whao are confirmed

sated by the Trial Court %

retrospectively was not apprec

in this relied on casa. Therefore the ratio of tha'

judgement 1in this case will not help the plaintiff

who is befare us in this appeal. a

8. We,therafore, do not find any force in the plea i

raised by the plaintiff appellant and reject the

E
% contentions raised by him +hat he cannoct be given

®

f the

a nosition lowsr than those temporary employees 0

new Unit who were recruited against permanent noste. . T

y at a date later

but were confirmed retrospectivel

than the date on which he came on transfer to the neu

Unit.

9. On the above considerations uwe dismiss the appggﬁ;

and uphold the descree and judgement inm suit No 10 e
1888. Parties will bEE; their ocwun costs.,
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