S i

P

'fﬁ;ﬁﬁiaigﬁrﬁuaﬁfaua

Varsus ‘ e

*

Union of India through General _ 1oy
Manager, Central Railuay, Bombay. ..Respondents.” =

: Hon,S .Zaheer Hasan, V.C, '  -J
e . Hon., Rjay Johri, A.M. <k

H‘ﬁ (By Hon.Ajay Johri, A.M,)
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Suit Mo. 165 of 1985 has been received

L
on transfer from the Court of Civil Judge, Jhans i .

A k g

o are plaintiffs in this case. They werse originally

_ ananinted as skilled Artisans and over the ysars
same to hold the paost of highly skilled Artisans

5 ?%// grada I. MAeccording te the nlaintiffe thay were
¢ ihercéftar screened and posted as Chargeman grade 'Bfi
in the Pay scale of Rs. 425 - 700 w.e.f. various
;ﬁ?;-“_ | dates which are shoun in Annaxure-I of their
A setition and they have been working as Chargamgﬁvl'
:ﬂk qratde '8! drawing annual increments, crﬂasiﬁﬂt';
_;Z £y *  Efficicncy Bar ete. The ﬁlaintiffs haua-&.m

that they have



En ragard to their automatic canfirmatinn thay

"?':-' -"I'-.“'-'_'. - '.- 1

have relled on the Drissa High Court Judgemengf - ;
‘f;ff“?   ' Hu.2107 of 1930 K.C. Mohanti Versus Union of India it

and Others preceded by a similar ruling in
D.B.Jena Versus Union of India and Others 0.J.C.

No.916 of 1979, Both these cases have been

—

4 reported in S.L.J. 1983 Orissa- High .Court Page 28

| T L

9
and. AIR 1985 Orissa Division Bench Page 148. They

LA have also relied on the Bombay High Court judgeme

4 No. 168 of 1981 and on S.L.P. No, 2365 of 1981
Union of India Versus Ramavtar Dubey filed in

the Supreme Court where principle of 18 months

L1

:QJ Court. Mecording to the plaintiffs there are

requisite number of vacancies availabls and the

nlaintiffs are also within the field of considerat iam

Plaintiffs 5 & 6 were also subjected to written

tests and they wese successfully clearad the samé
W : i

but they were sent to Zimbabwke from Uctuhar_B}:

Sgptember, 1984, meanwhile their juniura,ﬂiﬁ”'

aromoted and the promotion of plaintiffs

L]




~ juniers are premo wl T pimiabLFre Navk iity

Y%h&y h#ve now been borne nn_the seniority 1i&t'
‘of Chargeman grade '8' and they are also due for
prombtion as Chargaman grade 'A', They cannot
nﬁu be reverted unless Discipline and Appeal
Rules are followed and their promotion not being
against fortuitous vacancies or for short gap
measure they cannot be reverted now and cannot
be subjected to any written test. Acce rji ng to
the plaintiffs the defendant ‘No.2 is a t
resile Prnm the ser
determined and inspi
principle laid down by
and Supreme Cour
for the viva vece test

he other hand they are threatening them
to face reversion without any :h:rgﬂmhﬂet. The
defendants are thus abusing the administrative
power and therefore the plaintiffs have praysd
that the defendants be restrained from rmuerti&g;él
the plaintiffs from their present post af JQ”Q
Chargeman in the Diesel Shed at Jhansi tg ff

-

infericr post uhatsuavaf except under




iﬁ tha scale Rs. 380 - 560 as shawn in Nnnﬁxurﬁ

to their uritten statement. The plaintiffs u-fe_rm-"’“

originally holders ﬁ? the post of highly skilled

Artisans grade I in tha-grade Rs.380 - 560.

They were given chance to officizte on adhoe

basis against the guota meant for direct recruits
tices The erU‘l‘aF the

al'e

Tha Rule of 18 mo

to those who.are af
measure and the Rai
i

by the plaintiffs - ragard to formation of

nanels and is not relevant to the case. It alse

The defendants have furthe
vacancies were there

filled by adhoc arrangement and some of &

applicants are working againat thﬁ%g““f

o tﬁ apﬁrﬂntlﬂﬂa. HﬂwBHQQI:?T




3ﬁ]£9gaaz in the viva voce test uhaaﬂuam a ﬂﬁﬂﬁi

hasa baun Purmad to Junior Ehargaman againat tha
departmental quota. A&s the plaintiffs are uﬂrkiﬁg 
an adhoc basis they also do not have any
prescriptive right to be continued untill and
unlsss they p:sgad the selection consisting

of written test and viva voce,

the defendants the suit is

in this Tribunal

been absarbed in

~ Lt

e SRC e R :
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at Lucknow
Highly
skilled grade I but they hava be repramoted

E.‘o. 40201967-

4. We have heard the learnsd counsel |
both parties. The learnad counsel for €h

defendants had denisd that ths glg}v




Tthay had been regularly selscted and ampanalled
and thereafter promaotsd agzinst the vacancies. Ths

gcontention of the lsarnad counsel for the defendants

that they were promoted on adhoec basis as a temporary

L

measure has not beaen rebutted. Therefore the

fact remains that ti tiffs had been werking

-

ah adhoc basis and ths quest 2 of their

)
I

2

L

on adhoc basis pending

heir replacement by reqularly recruited and selectsus

persons according te the quotas meant for them. We

therefore do not accept the contention of the plaif

that they have been regularly promoted.

Te




are a??itiating on promotion as 2a stop gap maaaura
and also tﬁ those cases where an employece duly |
e sslected has to be reverted after a lapse of 18 ‘ %

| mnnths.bucausa of cancaellation of Salection Hoars

roceedings or due to a change in the panel positioh

gonsequent to the rectification of mistaken seniority.
B The plaintiffs had been p}umatad ohly on an adhae
measure, They were not duly selected and therefore }
the protection available under this provise of the
Railuay Beard?!s

letter against which they are seeking '

eir oun protection deoes not apply te them ana

N

their contention on this score is not accepted.
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ave
62 The plaintiffs/plac

ed their relizpce on

the Railway Board's letter of 1B.2.1276 which says

- that the panels should be formed for selection pnataf*

in time to avoid adhoc promoticns and that whilse

Porming panels employees who have been working ems

posts on adhmc basis quite satisfactorily arnj'

declared unsuitable in the 1nteru1au and

be saved from harassment, The Buard hgﬁ |



 Th3y have further clarified that these inatru&txﬁﬂﬁﬁ;

"shauld be particularly folloved in regard te -

SC/ST persons. We cannot agree to the contention

of the defendants that these instructions will enly
pply to the reserved community candidates. Relianca

has been placed by the defendants in K.C. fMohanty

A Tl il T — Tl e A e i o e e

Versus lnion of India and Others (AIR 1985 Orissa.149)8
s
3 a’ - [] ¥ f] y B - L » | s, T ERN - "'
@ judgement of the Division Bench of the Orissa
Court delivered on 31.1.85
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Inspe
higterpromotional
post ] DT LufTa R
senior to oppositse parties the

petitioner was promof 1 adl nas n: 1927 .

had reached the field of cnnaidcratipﬂ_'q{’
satisfactorily in the promotional pest
3 yedrs, The Hnn’b}.s High chr’h _nf‘

the uiugﬁumza test tﬂ uhiah ﬁﬁ@




ffram TQEB the date on which the nppusitn partiaﬁ¢ ;-‘

3 & 4 vere empanallaﬁ. The ﬁlaintiFFs haua bean
promoted on different dates Rccuréing to the
defendants as shown in Annexure~<'A!' of their written
statement the position is as

Shri J.8.L.Srivastava

Rishipal 51n4n

Dashratkh

||._.nl l ..J“qu |

Harish Chand Gupt

T* idnUa— :.,ISHW1

in items 2 & 4 who have officiate

itam 6 whoee dats of offlciation as claimﬂﬂ.

1863, the others have nFFiﬂiatqd gt




éf% thﬂ nthers are continuing to vork as Chargeman gr“'

*8' without any break, These facts have not been
sontroverted by the learned counsel for the
defendants and therefors except for plaintiffs 4 & 5
who have been promoted from 4.,2.87 the others have
ﬁuntinued to work for periods of aver 4 years and.
more. They have continued tec wdrk not on accaunt
Court injuncticn but by proper authorization
defendants who had perfect liberty ts revart
adhoc promotees only. The very
ean to revert

'
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and Interme
;ices quota and thaﬁ the plaintiffes havs bﬂaﬁ
to meet the requirements of the posts afl Charﬁﬁi

Bt to the satisfaction aof the defendants.

sass of the plaintitte. o tnxaﬁaz




".-..,:.__-iairmta:p«. ”ﬂuﬂuar ane i:hmg 1@

'éiﬁiﬂ%i?fﬁ were promoted on a tamnurary &dhaﬁvﬂ

It is another matter that this arrangamﬂnt nunﬁf?ﬁ
for such a lono ﬁime. The plaintiffs have not beon
able to show any documents to indicate that they
were duly selected before their adhec prometion.

The defendants have argued that rules provided faozr
halding of written test and viva bs:

can be recularly made and since

have not been subjected to this

cannot be considered to have bsen regularly promoced.

The defendants have gone on

L}

plaintiffs will have to be subjected to this processs

and this will be done only when vacancies are auailﬂblﬂgﬁ
.‘; ,‘
in the promotee guota., They have besn promoted Py
-

3

adhoec against the gquota meant for di rect recruitis a8
Apprentices and thersfore they haus
inue on these posts. There is a lokt
of force in what the defendants say. But on tha
other side those who have been working satiefacter
on adhoc basis for such long time i.e
- I\ .'
gcortain cases and in the full knowlsdps nf

x .
def‘ﬁndants’it %uaé; e debatabls uh«sﬁa_rtha_m.'--'




avan at present will go to inﬁlnata that the . quﬂtﬁj

System has failed. The defendante have utilizad

the plaintiffes to ensure that their werk doos* nol

e s e suffar in the absence of direct recruits and ‘
e 19 intermediate Apprentices needed to fill theirp
B ‘

Hquots:  The plﬁ*1f*??54ﬂannft be allowed to suffer

g beecause of the failure of the quota system.
. 9

T The plaintiffs have relied on ancther :
judgement of the Hon'ble Orissa High Court 2.8 .Jena
H:Pﬂﬂﬁﬂ;ﬂﬁﬁliliw:l.m;iSL: 1283(2)28) wherein the
Hon'ble High Court had applied the 18 months
protection rule even to 2 case of the adhoe {

e #{J- : promotees who continued to officiat ﬁ;

g arrangement for more than six vears, who drew ssuen

inerements and who had no advarse romarks during &

" Further, in Ram Chandra “radhaﬂ

Versus Union of India & Othapa® s

B __ Rao and Another Yersus Unicn e
i Ancther®™® and Harihar Sama
\ 4 .-I e i I-

Versus Union of India an&-

L

% 42(1980)C,L.T. 265. 2
el P Nnﬁ1?21 of 1978+
m ﬂa»:f tti . z;za mf’%ﬂg




the Patna decision reportad in Ptﬂ E_.
Versus Union of Indias and Others, must ha :
f'ﬁdgf' held to be confined £o its oun facts . ;ﬁfi

the present case;, the petitioner hes basn

;: iy-' | allowsd to serve in the prometional past
ﬁf for more than six years and during this
5:  Periocd there has been no adverse remarks
e acainst him. On the contrary, he has
S | received about seven increments and
s has ‘also been found fit to erges the
o “fficiency Bar, Therefaore, the appointment
AN af the petitionsr as Health inSpector, Grads
_ ITI, though initially stated tn be stop-gap,
%} _%g// cannot be taken to ba a stop=nap=arranpement
?(“ | in viow of theg netiticonerts ecantinued
¥ 8rvice far more thap six vears. The i
petitioner must be held to bs entitled te |

the protection of the 18 month ruyle cnntainadi
in Annexyre-5, |

The Hon'ble Supreme Court in iaraender Chadha and. Dtnahﬂ

S SIS e —

Yersus Union of India & Others (ATR 1986.57) have made

R i i A - e

the follouing gbservations :

-'l.

salary and allovances 3ayab;n

of such poats.

| prumutad at any tima ﬂiﬁJ.
ﬁﬁ ﬁhsiﬁj'?ﬂﬂintm"” = 2




ff%JQﬁ“sfi"'*-;Lala, ﬂapuﬁy'ﬁlﬁrut#fvf'ﬂuﬂ";_
' Personnel and Administrative Eeﬁﬂ:
is, therefore, 1dla to contend that'thaﬁ
petitioners are not holding thes nosts iﬂ
Grade IV of the tuo Services in quﬂstiuﬁhll
It is significant thet neither tha Coveth-

thelr former posts nor has anybody sp fap .
auestionad the richt of the petitionars ‘
to eontinue in the posts yhich they HEE
are now holding. It would hs unjuat £o

held at This distance gf time that on the
facts and in the circumstances of this cass
the 2titioners are not holdino the e

in orade IV, Thes ahove contention is

unﬁuat resplts,
Gnuurnmant has als@




pur visw that uheﬁeuer a person is appointed in a
post without following the rules presgribed for

appointment to that post he should be treated as a
person regularly appointed in that post, Such &1
person may be reverted from that post.®™ cannot be

loat sinoht of. The plaintiffs could be reavorted

&
- L

3
by the defendants and we anain reiterate

=

-

we are not advocating that they should bs regulsrizsd

=4

though they have not bsen regularly selected but in

the case of the plaintiffs they have been alloued ta
function in the highe r posts for lang time and

them have also been promoted as Assistant Loeo Foreaman,

In MNarender Chadhat's

functioned in.the higher post to 20 years and

b

+he Hon'ble Supreme Court observed that " it would he

certainly unjust to held that they have

claim for such posts®, In the gase of the

some of them have workaed for over six years,

consider it to be a sufficiently long periafiss
| E 3
arrangements if they are continued over &

or 8o naed approval of the higher authe

normally they should not ba continue:

Hon'ble Supreme Court's observation that ® if.iﬁ'ﬁﬁﬁff

that

some2 of



73thaﬁ thuv fiavs noves ressrtad tu audh act io

"continued on the posts because they are 96@Upy£ﬁ§7-

defendants' eentsntion tnat tHa p1a£n££P¥h'uau
the posts meant .for somebody; and they are not Ko

renularly selected, will therefara undsr the above

]

circumstances act harshlvy on the nlaintiffs uho
anew» _
ha mapidear com®@ to acquire certain aspirations aftar

having continuously worked on the higher orade paost

for such a lono time.

] . We alcso found that zll the plaintiffa
are not on similar footing. Some wers veverted apd

ap@tnromoted in TQEW} Some were promoted in 1984.
Some others were preomoted from a8 much earlier data.
Thus not all of them have been ables Lo gualify
themselves for®long officiating.® UWe consider that
those who have been officiatinc continucusly for mors
than 3 years should nou be caonsidered for reoylar ,-}?
absorption as Charpeman grade '8'. 1If posts ars RO
available for them in the promotional guota and ﬁ;nh
have been continued because direet recrults anﬁfq,
Intermediate Apnrentices are not aua11able tﬂ

such posts they should be absorbed anainat

meant for direct recruits and Intatmaﬁsf"




. to the defendants but which we aféﬁﬁﬁfﬁﬁi;a

which/have been uaived under rs

P n L B -
ki .

stage on aceocunt of the long ofriﬂiﬁtiﬁéiﬁggéﬁ
-of the plaintiffa. For others who do nct'ﬁﬁﬁﬁ 
ﬁualifyui Por "long officiating® the defendants
will be at liberty to subject them to ‘the normal

test or to rvevert them to their substantive posts 1

be subjected to the same treatment as ahessa akcept &
that they may be subjected to the written and
viva examinations, UWe leave it to the defendants

!
to carry out this exercisa, |
9. \We disposé of this petition accordingly
in terms of the considerations that have found
Pavour with vs and that we have aobserved in the st

i

yaras supra., Parties will bear their cun costs. v




