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CENTRAL ADMIN -Is;mﬁ:ﬁ;i[éiéﬁ TRIDU ,gh ALLAHAE
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. Registration No. 640 of 1986 (T) :
3 e el . |
. Union of India & Others, ....  Appellant &
3 (G.M.C.R1ly.) R (-3
- : Varsus s  LENY
= S
Ram Kishore & Others...... Respondents. E
.
i .' :}-E. i
i Hon .S .Zaheer Hasan, V.C. ?

Hon, Ajay Johzi, A.N,
(Hon., Ajay Johri, A.M.)
This is a Civil Appeal No.148 of 1982 against

!Tm the judgement and decree dated 15.4.82 passed by Munsif

Court VII Jhansi in Suit No. 114/81 received on transfer

from the Court of District Judgs, Jhansi under Section

29 of the Administrative Tribunals Act XIII of 1885.

: 2. The plaintiff respondents joined the railuay
ey service in the year 1961 and 1964 ., Their case is that

they were promoted as Fuel Issuers on 22,3.,78 and had

f ; been officiating for more than 18 months and therefore
t » they claimed that their reversion back to clasa IV
; category from where they were promoted could not be
E done except under Discipline and Appeal Rules of the
} railways, According to them certain officials had
{ taken the law in their cun hands and wuere ;g}ing to revert
| and reduce them in the rank to the previous post of
l Yard Khalasis. They had approached the learned Munsif
| qép///r for issue of a decree of permanent injunction in their
i | favour restraining the defendant appellants from

s implementing their decision of 18,2,81 toc revert them
s without due application of the Discipline and Appeal

Rules till such time as their junior counter part are

retained in service in the grade of Rs. 260 - 400. On

30.5.81 the lsarped Munsif Jhansi gave a decisior
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excepting the petition of the plaintiff respondents

|
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issued an injunction restraining the defen
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from implementing their order of 13.2;&1'uﬁ£3
aubjacgbaﬁgisﬁ; decision in the BUiEﬂrﬁfhia iﬁﬁggiw
made permanent in the above suit on 15.4.'82'1 by'ﬁh?ﬁ :
Munsif Magistrate Court No.VII Jhansi. The defendant
appellants have filed a Civil Appeal Mo. 148 of 1982
against the above judgement on the grounds that the
plaintiff respondents uers alloved to officiate on adhoc
basis in stop gap measure cn the post of Fuel Issuers
and they could be reverted at any time to their
substantive post of Yard Khalasis., The safequard provided
(fo32337)
in Railway Board's latter dated 15.1.66; applied to only
those employses who had acquired a nrescriptive right
to the officiating post and declared suitable by the
coempetent authorities. Jesides other ple2as on the subject
of want of notice under Section 80 Code of Civil Procedure
and non-joinder of two others who had been posted in
nlace of thz plaintiff respondents after their orders of
reversion had been passed the defendant appellants had

srayed that the appeal be allouad and the judgement and

decree in suit No.114/81 be set aside,

3% According to the defendant appellants tha
nlaintiff respondents were anly allowed to officiate
UeBosfo 22.,3.,78 in the post of Fusl Is usrs as stap gap
measure and they did not get a right to hold the post
permanently and they could bs reverted at any time. Ths

defaendant 3ﬂpﬁllan%§.haﬁﬁ held that it would be wrang to
on.

in a non fortuituoue capacity,created any right in Pavour
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say that by nffiui-atingkany normal and substantive wacancy
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of plaintiff respondents.
unless they uere regularly amleu&ad anﬂ ﬁ ;g

on the nromoted post. The Railway Soard's w{ﬁ““
15.1.66 provided safeguard of 18 months ufficia
to those employees who had acquired a nrascriptiu§- :w#
right to the officiating post by virtue of their
empanelment er having been declared suitable by the
competent authnrities;fhe plaintiff rcespendents having
not been promoted after selecticn could not retain the
officiating post and uwere therefore liable to be reverted,
The defendant appellants have aleo denied that any
6@ficiale had taken the law in their oun hands and were
gding to revert and reduce the plaintiff respm dents

to the previous post of Yard Khalasis, According to the
defendant appellants the plaintiff respondents werse allowed
to officiate cn the post of Fuel Issuers as a stop gap
measurs and they had rightly been rsverted vide crder

of 18.2.81. Houcver on account of the ex parte stay order
af 19.3.81 the cverpayments made to the nlaintiff
respondents from 18,2.81 to 28.2.81 could not be

racovered,

4, The plaintiff respondents had iIn their application
for amendment in the pleadings brought out that the tuo
persons who uere posted vice them had bzen posted elsseuhers
and thoy were no more waiting for formal appointments as
Fuzl Issuers and that in the reversion order of 18,2.81

the mantian of these

tue ﬁﬂﬁﬁ%ﬂﬁ‘ﬁas not been made. They
had also hrought*&ﬁ% that '

ndu&ad 1n rnnk u i]ﬁ{f ﬂ§1=nquntar part are

“;;yaie being reverted and
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were junior to them and who uere

i Ue have heard the learned counsel for both partisss
R v

In the matter of officiating for 18 months,aed Railuay
Coatdls lotter No.E-55/R0020 of 215456 is in refacencelN
to persons who are officiating in higher grades forT '
? . ssueral years without being confirmed and lays douwn

: the procedurs for assessing the performance of each

-\Th Railway servant officiating in higher grades for periods

of over 12 months, in orger that the ﬂdmiﬁistratian

would be able to revert such persons if performance

has not been satisfactory. The offlics order dated

| 29 .4 .70 which is placed at page 9C1 says that the

| plaintiff respondents are nut to officiate as Stdre !
E Tssuers with immediate effect. It has been issued by

: the Loco Forman Jhansi. This document has not been

! admitted. There is ancther letter issued by the Railway
| ‘é} 9oard No.E(L&A)65RG6~24 dated 15.1.66 referring to the

i apard's letter of 1965 regarding persons permitted to

i of ficiate beyond 18 months clarifying that the safaguard

‘ applied to only those employeas who have acnuired a i
! prescriptive right to the post by virtue of their

| am;iiglmant or having been declared suitable by the

cﬂmpﬂtetiﬂg authorities. It did not zpply te thoss

i '3’/ff officiating on promotion as a stop gap measure.
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higher poet as a result of proper a@l@ﬁ or

empanelment or after declaratiocn of Eﬁf?ﬁlif”

I,

&

By the competent authorities. The relevant obse

: made by the Hon'ble Judges are as follows $-

" In our gpinion, the contention of the _

learned counsel for the Railway Administpatic

must be accepted.,-The benefit of the Boardls

Circular of 1956 &f™visu of the clarification,

is aveilable only to those employsss, tho had

been promoted teo the higher post as a result of

proper selection or empanelmaent or after

k. ' daclaration for their suitability by the

%Y* competent authority. This waes the view taken

v by a Division Bench of this Court. in Speecial
Appeal No.100 of 1971, the General Manager MNorth
East Railway, $.0.P. Saxena.decided on October
16, 12974, Again another of 1974, Birendra Kumarp
Verrus Union of *idia decided on December 3, 1974%
The learned Single Judge has himself in a
subsequent case writ petition No.7323 of 1971,
awal Kishore Bhatnagar Vessus Principal Sri Shiv

; Kumar Chaturvedi Eastern Railuay Inter Collsge

Moghal Sarai, decided on flay 3, 1976,takan this

L g
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— view, M
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In %guthar Civil Misc., Writ WU.4103 of 1974 Birendra

Kumar Versus Union of India the Hon'ble Justice K.B.Asthang
and Hon, Justice Satish Chandra had made the following
observations -

" It was then nointed out that another circular
of the Railuay Board, Annexure(4) to the
rejoinder-affidavit of the petiticoner, madse
it clear that the earlier directions ef the
Railway Poard were applicable to the appointmants
made pgrely undor temporary or local arrangements.§
This latfér circular of the Board applies only
to officers or servants posted under a purely
temporary local arrangements aon selection posts,
It is not disputed that the higher post aon uwhich
- the petitioner worked was not a sslection post,
The patitioner, thersfor Will not be entitled
to the benefit of the latZer circular., This
petition has no merits and is rejected.
Sd/ asanieta
€n the representation of the learned counsel
when the Court was risina for the da y yesterday
we did not sign the abovs order, The learpned = |
counsal today drew our attention to an unreported
\ decisicn of a learned single Judge of t
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adhoc hasis an @
do not agree with the
decision #g;ua-?&q-kdh:
and the effect of th vas
not been properly appreciatec
decisions of this court which
in the judgement and on which eonciy
‘have been overruled by special App

of this Court. Wa think the o rder
rejecting the petition yesterday dogs a4
any modification or change, »

- i
L

This petiticn is rejected, " Y
T'e The plaintiff respondents have not produced ﬁﬁiﬁﬁ%fﬁ
documents to showu that thay had been properly selected q
and their offieciating appointment had the approval of the
Competent authority, The only paper that they have
submitted is an Office Ordar issued by the Loco Fareman ﬁ*ﬁﬁ
Jhansi putting them tao officiate as Store Issuers. 1In

the absence of any gther documents to show that they had
been properly selected thers is no escape but to accept '

the contention of the defendant appellants that the

Plaintiff respondents had not acquired any presecriptive

right to the officiating post and they had not bean
declared suitable by the competent authority, The
obserwations in the cases cited in the para supra
pertaining to the Hon'ble High Court of Judicéture at
Allahabad therefore apply to the plaintiff respondents?

Case bR tase. Boing only officiating in an adhoc

arrangement they cannot saek protecticn under the 13

months officiating rule as claimed by them and as decided

in their favour by the lsarnad Munsif Jhansi, This

Applicetion(Civil Appe al M0.148/82) is therefore allowed

and the judgement and decrze in suit No.114/81 givan by the
X T Be Rairffth el 6 dismavsd. -
learned Munsif Court VYII Jhansi on 15.4,82 is sst asidax'
Y
Parties will bear their own costawﬂt
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