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Central Administrative Tribunal, Allahabad.
Registration O.A.No. 159 of 1986

R-K . Singh. 0" Ap [)licant
Vs.
State of U.P. and another elole Respondents.

Hen. D.S.Misra, AM
Hon. G.S.Sharma,JM

(By Hon'ble G.S.Sharma,JM)

The applicant has filed this petitien under
Section 19 of the Administrative Tribunals XIII of 1985
(hereinafter referred to as the Act) for granting select-

ion grade of thées Service.

2. The applicant alleges that on his selection
by the Union Public Service Commission, he was appeinted
in the Indian Administrative Service U.P. Cadre on 7.7.73
in the Junior Time Scale. He was confirmed in the Junior
Time Scale of the service on 7.7.1975 on the basis of
excellent work and conduct. The applicant was promoted

in the Senier Time Scale of the service w.e.f. 24,,7.1977 =

and was confirmed in the Senior Time Scale w.e.f. 16.1.84.
After completing 13 years of service the applicant became
due for selection grade but despite his good performance
he was net promoted to the selection grade and two persons
junior to him were granted the selection grade w.e.f.
1.2.1986, which amounted to discrimination and the
violation of the provisions of Articles 14 and 16 of the
Constitution. It was further alleged that no department-
al enquiry was pending and he was also not given any

i
adverse remarks after his confirmation in the senior time
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scale. He was, therefore, wrongly not censidered for
prometion and his supersession is accordingly arbitrary,
malafide, illegal and without Jjurisdiction. The respon-
dents did not furnish any reasons for his supersession in

reply to his letter dated 15.2.1986.

D The petition has been contested on behalf of
the respondents and in the reply filed by the Joint Secre-
tary Appeintment Department U.P. “ecretariat, Lucknew it
was stated that on his supersession, the applicant neither
preferred an appeal nor made a representation to the
competent authority for the redressal of his grievance and
as such, his petitien without exhausting the departmental
remedies is not maintainable in view of the provisions of
S.20 of the Act. The record of the service of the applic=-
ant has not been good. For the year 1975-76, he was given
an adverse entry in this confidential rell (fer shert CR) |
to the effect that the applicant was required to develep |
the qualities of maturity of judgment and tactfulness. |
As he was not making satisfactory pregress, the State Govt. !
decided to watch his werk further for a year. He was |
recommended for his cenfirmation in the Jjunier time scale
only in November 1977. The applicant was again awarded
adverse entries inE?:ars 1980-81,1982-83 and 1984-85. In
the year 1980-81, it was recorded in his CR that he was
half hearted in the discharge of his duties and did not
inspire confidence in the team of his officers. He was

also reported to be an ill behaved officer. This entry

was communicated to the applicant vide letter dated
18.11.1981. During the year 1982-83, the applicant was
posted as Director Youth Welfare and accerding te the

departmental preliminary enquiry it was recorded in his CR
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that unless the Appeointment ﬁepartment forms an opinien

on the inquiry repoert, it was not pessible to certify

his int2grity. The applicant was, thereafter, served
with a charge sheet containing 6 articles of serious
charges. The entries for the year 1982-83 were communi-
cated to the applicant vide letter dated 20.2.1984, The
Departmental Selection Committee had met in Jan.1986 for
granting promotion in the selection grade. The applicant.
was duly considered by that high power committee for
promotion but the same did net find him suitable for
promotion en account of the entries in his CR for the
years 1975-76,1980-81 and 1982-83.

4. It was further stated in the reply that in
the CR entries of the applicant for the year 1982-83,

his work was found of average quality and in the subse-
quent entry for the year 1984-85, he was not found fit
for premotion to the higher grade. For the confirmation
of an officer in the senier time scale, his suitability
is considered only by way of routine and cenfirmation is
ordinarily made. This criteria, however, does not apply
in the case of appeintment in selection grade as such
promotions are noet made in erdinary course and an eofficer
has to be selected for selection grade by the Selection
Committee accerding to the rules. The Departmental Selec-
tion Committee considered the applicant for his premotion
to the selection grade but he was not found fit for
promotion and the allegations made by the applicant te
the contrary are incerrect. As the prometion te the
selection grade is made eon the recommendation of the
Selection L"r.m:m:n:l.’t;tee,. there was ne occasion to intimate

the reasons fer his non-électian to the applicant. The
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allegatiens made by the applicant fer his non- promotion

ttl"

to the selection grade are wrong and deveid of any ferce

and his petition deserves to be dismissed.

5. The applicant filed a leng rejoeinder stating
a number of facts which sheould have been properly alleged
in his petition. It was stated by him in his rejoinder
the he was not validly considered by the Selection Committes
for selection grade. No remedy was available to the
applicant for his non-promotion under the service rules
and as such, the allegation of the respondents that his
petition is barred by S.20 of the Act is incorrect and
cannet be raised after the admission of the petition at
this stage. The applicant had made a representation against
the alleged adverse remark recerded in his CR for the year
1975=76 and the applicant was intimated by the U.P. State
that the said remarks had not been treated as adverse by
the Government as the remarks were suggestive. The appli-
cant was accordingly recommended for confirmation in the
jumior time scale in Nov.1977 and he was confirmed w.e.f.
7.7.1975 the due date for the same. He alse disputed the
contention of the respondents that a member of Imdian
Administrative Service (for short IAS) is cenfirmed in the
senior time scale in routine without looking to the service
recoré and reiterated that confirmation is made after
judging the suitability and performance of the officer.

He further stated that it is false to allege that the CRs
of the applicant for the years 1980-81, and 1982-83 were
not considered at the time of his confirmation in the
senior time scale as his confirmation in this scale was
made on 16.1.1984. It was also not correct to say that

confirmation in the senior time scale is made in routine
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notwithstanding anything contained in the CRs of the
officer. For the year 1980-81, two reperts were written
in the CR of the applicant. The report for the period
7.4.1980 te 31.10.1980 was adverse and was communicated
to the applicant but the report for the later perioed was
good. On the representation of the applicant against
the adverse remarks made in his CR fer 1980-81, the
explanation given by the applicant was found te be satis-
factory and the matter was dropped as reperted vide D.O.
letter dated 11.12.1981. The allegations on which the
adverse remarks were given to the applicant, were found

to be baseless. The applicant has challenged the vali-

dity of the adverse remarks given in his CR for 1980-81 by

filing Writ Petition No.629 of 1987 in the High Court
apd the Court had passed an imterim order directing the

respondents not to consider the said adverse remarks for

the promotion and eother service matiers of the applicant.

6. Regarding the adverse remarks for 1982-83,
it was stated that the same stood completely washed off

in view of the confirmation of the applicant in the

senior time scale. The applicant had filed writ petition -

No.628 of 1987 in the High Court challenging the validity
of the said remarks and even in that case, an interim
order was passed by the High Court. The departmental
proceedings initiated against the applicant cannet be
considered as bar for his promotion and other service
matters. Even against the adverse remarks for the year

1984-85, the applicant filed a petitioen u/s.19 of the Act

before this Tribunal and the same is pending. The criteria

for promotion te selection grade is seniority subject to
rejection of unfit, as stated in Govt. Order dated 30th

Nov.1971, copy annexure R-5, and the Selection “emmittee
had wrongly considered the adverse remarks of the appli-

cant which stood washed eoff.
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Te In the supplementary counter affidavit filed
on behalf of the respondents by the same officer, it was
stated that the promoetion orders for selection grade were
issued on the basis of the recommendations ef the Select-
ion Committee held in Jan.1986 according to the rules.,

In the year 1975-76, the applicant was given a remark
that he should not lese his equanimity and objectivity
under pressure and as the applicant was not making satis-
factory progress, it was decided to watch his werk for

a further period of one year and that is why his confir-
mation was recommended te the Government of India in Nev.
1977. The criteria for cenfirmation in the senipr time
scale is not se rigorous as promotion to selection grade
which is done on merit with due regard to seniority. The
note for confirmation of the officers of 1971,1972 and
1973 batches in the senier scale of IAS was put up on
12.9.1981 and it was mentioned in the said note that the
CR of the applicant was good and he was fit for confirma-
tion. Obviously, the adverse entry for the year 1980-81
was then not available in his CR. In this way, the con-
firmation of the applicant was recommended on the basis
of the position as it existed in Sept.1981. The respon-
dents had filed objections before the High Court against
the interim orders obtained by the applicant alleging
that the High Court had ne jurisdiction in the matter.
The representation against the adverse entries for the
year 1984-85 was received from the applicant en 24.1.1987
and was under censideration. The adverse entries recerded
in the CR of the applicant for years 1975-76,1980 -81 and
1982-83 have not been washed eff and the allegation ef

the applicant, in this connection, is incerrect.
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8. In his supplementary rejoinder, the applicant
reiterated that the remarks recorded in his CR for 1975-
76 were not adverse and the remarks of 1975-76, 1980-81
and 1982-83 were wrongly considered by the Selection
Committee and despite the recommendation of the Agricul-
ture Production Commissioner (for short APC) for expung-
ing the adverse remarks for 1982-83, the State Government
arbitrarily and illegally rejected his representations
against the same. The adverse remarks for 1984-85 were
awarded to the applicant ignering the four vital facters-

performance, character, conduct and qualities.

9. It is not in dispute in this case that on the
appeintment of the applicant in the IAS en 771975, he

was confirmed in the junier time scale em the due date

A
7.7.1975 though the respondents had watchéd his work fer
a year more after the expir-y of the probation peried eof
two years and the recommendation for the confirmation in
the junior time scale was made only in 1977. It is alse
not in dispute that the applicant was granted the senior
time scale of the IAS w.e.f. 24.7.1977 and was confirmed
in this scale w.e.f. 16.1.1984 with other efficers of his
batch and there was ne supersession of the applicant upto
his stage in any manner and according to his length of
service, the applicant was appointed as Deputy Secretary,
Regional Food Controller, District Magistrate, Managing
Director Dairy Federation and Addl. Yjrector of Industries
and thereafter as Joint Secretary and Special Secretary
in the U.P. State. The posts of Jeint Secretary and Spl.
Secretary are allowance post. On thig basis of this
service record of the applicant, it has been seriously
contended on his behalf that the‘hoctrine of washing off]

will apply and all adverse remarks and entries given te

the applicant before his confirmation in the senior time
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scale on 16.1.1984 stood washed off. His further stand

is that after 16.1.1984, there was nothing adverse against
him and h;TZh;llenged the validity of the adverse entries
awarded to him in 1980-81, 1982-83 and 1984-85 by filing
writ petitions and a petition u/s.19 of the Act and the
Selection Committee, therefore, committed a serious errer
in not validly considering his case for promotion to the
selection grade am it wrongly took inte consideration

the adverse reports for the years aforesaid. Before
proceeding further, we will like to examine the dectrine

of washing off relied upon by the applicant.
10. In Mohammad Habibul Hagque Vs. Union of India

(1978(1) SLR-637), the Calcutta High Court had held that
misconduct prior to the date of promotion of a Geovt.
servant stands condoned and subsequent to his prometion,
proceedings for enhancing the penalty inflicted before

promotion cannet be initiated. In Union of India Vs,

Mohd. Habibul Haque (1978(1) SLR-748), a Govt. servant

was awarded a punishment of reduction in pay fer one year
and when his memorial against the imposition of punishment
was pending, the applicant was promoted to the mext higher
post. After his promotion, the departmental autherities
had issued a show cause neotice to him fer enhancing his
penalty whereupon the Calcutta High Court held that after
the promotion of the applicant, the show cause notice was

illegal. Again in the Collector of Customs Vs. Rabti

Mehan Chatterjee (1976(2)SLR-897), the Calcutta High Court

has held that prometion condones the misconduct prior te

the date of promotion.
11 In Dr. K.N.Hamimun Nigam Vs. State of U.P.

(1984(2) L.C.D.-218) it was held that on cressing the
efficiency bar and promotion, the adverse entries prier

to the same should not remain a permanent bar for further
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promotion or crossing the efficiency bar and the matter
should be considered in the light of subsequent entries
as well. In B.S.Minhas Vs. Indian Statistical Institute

(1983(4) sScc-582) it was held that an administrative
autherity is beund to adhere to the procedural standards
fixed by it to avoid arbitrariness failing which the action
taken by it wo-uld be invalid. In that case, the appeint-
ment made en the recommendations of the Selection Committee
for the selection of a person without publicising the

vacancy was held to be invalid. In Dr. Girish Behari Vs.

State of U.P. (1983 U.P. Service Cases-34), it was held

that the adverse entries preceding premetion, did net
constitute valid material for denying subsequent premotien.
It was observed in that case that the deoctrine ef washing
off the adverse entries on promotion of an efficer is a
good doctrine which ensures justice to the public servants.
It was the case of an IPS eofficer and it was held that the
doctrine is applicable to cressing of efficiency bar as
well as to selection and promotiogtugd;erse entries of the
petitioner lest their value after his promeotion te select-
ion grade and could not constitute a valid material for
his supersession.

12. In the State of Punjab Vs. Dewan Chunni Lal

(1970 SLR-375), it was held by the Hon'ble Supreme Court
that adverse gonfidential report earlier te creossing of
efficiency bar cannet be used in inquiry against the empl-

oyee. In Brij Mohan Singh Chopra Vs. State of U.P. (1987

(2) SLR-54) it was held that adverse entries awarded teo

an employee lese their significance on or after his prome-
tion to a higher pest and such entries cannet be taken
into consideration for forming opinien for pre-maturely
retiring a person. It was also held in that case that it

is not just and fair te act upen uncommunicated remarks or

remarks pending dispesal of representation.
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15. In the various autherities cited on behalf
of the applicant and considered abeve, the doctrine of
washing off was applied enly on the cressing of effi-
ciency bar and on getting promotion te the higher post.
These authorities de not provide that theigginciple
sheuld similarly apply when an officer is confirmed

in the Jjunior time scale and is promoted and cenfirmed
in the senior time scale of any All India Service. It
has not been brought to our netice by placing any mater-
ial on record that the applicant had crossed the effi-
ciency bar in the senior time scale before he was con-
sidered for the grant of selection grade. Thus, in our
opinion, the adverse entries awarded to the applicant
before his confirmation in the senior time scale cannet
be ignored from consideration by applying the principle

future
of washing off fer his/promotion.

14, We will now like teo examine the case of the
applicant from the peint of view whether awarding the
sel@ction grade or confirmation in that grade amounts
to promotion or the criteria fer confirmatien in the
senior time scale is the same as prescribed for the
grant of selection grade. According to Rule 6-A(2) of
Indian Administrative Service (Recruitment) Rules,1954
an officer is to be appeointed to a pest in the senior
time scale of pay if having regard to his length of
service and experience the State Govt. is satisfied
that he is suitable for appeintment to a pest in a
senior time scale of pay. Thus, the main criteria fer
senior time scale is length of service and experience
and not merit and the State Govt. has te make its
satisfaction about the suitability eof the efficer in
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general. In the case of S.Venkatramaiah Vs. Union of

India (1984 (LIC (NOC)-88), the Andhra Pradesh High Court
had held that admission to senier time scale of pay is
not a matter of selection and rules do not make admitt-
ance on this principle. Its basis is only the length of
service and experience. We are further of the opinion
that confirmation on a pest is made in routine and for
confirmation, only the gemeral suitability has to be
considered without any regard to merits. In other werds,
for the purpose of confirmation, an officer of average

or ordinary ability has to be confirmed if there is
nothing against his intggrity and conduct but fer the
purpose of selection for higher pest or grade, the merit
of the officer is the main consideration on his falling
in the eligibility limit. On the other hand, according
to rule 3(1)(a) of Indian Administrative Service (Pay)
Rules, 1954, senior scale can be granted to an IAS offic-
er on his completing 6 years of service or under while
under sub-rule{2-A)of rule 3, the appointment to a sele-
ction grade in the IAS and to the pest carrying pay abeve
the time scale pay has to be made by selection en merit
with due regard to semiority. The rules, thus, specifi-
cally previde different criteria for granting senior time
scalé:iselection grade and it is net cerrect to say that
merely because an officer is cenfirmed in the senier time

2 Al v 9w gelection
scale, he automatically becomes e¥igible for/grade on

L YO € qoiany Wt Prweira K, padehoo
completing 13 years of his service. Had it been the
intention, there was no need to preovide a different mode
of selection based on merit under rule 3 (2-A). We are,
therefere, umable te accept the contention of the appli-

cant that on his confirmation in the senier time scale
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of the IAS, he became entitled to selection grade.

15, It was further contended on behalf of the
applicant that the disciplinary proceedings were initi-
ated against him only in 1987 when he was served with a
charge sheet on 22.4.1987 and the pendency of the
disciplinary proceedings against him cannot be a ground
for not promoting him to the selection grade. 1In suppert
of this contention, a number of decisions were cited on
behalf of the applicant but as we de net dispute the
correctness of this contention, it is not necessary to
cite the said decisions here and we agree with the ceonten-
tion of the applicant that merely en account of the charge
sheet served on him after his supersession, it cannet

be considered a ground for not granting the selection

grade to the applicant ™ Res goe o 1,180, L

16. The contention of the respondents, however,

is that the applicant's prometien to the selection grade
has not been withheld on account of the pendency of the
disciplinary proceedings against him but it was withheld
because the selection committee did net find him fit

and did net make the recommendation for granting selection
grade. It has been repeatedly stated by the respondents
in their replies that the case of the applicant was duly
considered for selection grade by the selection committee
in its sittings held in January 1986. The applicant had
concealed this fact in his petition but in his rejeinder
he stated that he was net validly considered as adverse
entries which stooed washed off were wreongly takem inte
consideration by the selection committee. In our opinien;
the adverse entries given to the applicant befeore Jan.

LY

1986 did not stand washed off on his cenfirmation in the
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this contention is not cerrect.

17. The applicant has further alleged that for
expunging his entries of 1980-8{t25982-83 he had filed
writpetitions no. 628 of 1987 and 629 of 1987 in the Luck-
now Bench of the High Court of Judicature at Allahabad in
which he was granted interim orders and the operationg eof
the adverse entries was stayed. The said writ petitions
were received in this Tribunal for disposal and were
registered as T.A.Nos. 711 of 1987 and 712 of 1987. The
said writ petitions came before this Bench for dispesal
along with the present petition and vide our Jjudgment dated
6th May 1988, we held that the said writ petitions were
wrongly filed by the applicant in the High Court after the
establishment of the Tribunal and they were neither main-
tainable there nor befere this Tribunal. The adverse
entries for these years have, thus, not yet been expunged
and it is net permissible to the applicant te say that
they should not have been considered by the selection
comuittee on any ground.

18. For expunging the adverse entry for the year
1984~-85, the applicant had filed Registration 0.A.Ne.821
of 1987 u/s.19 of the Act and vide our order dated 6th May
1988, we have directed the respondents to %i%ﬁte the spe-
cified adverse entries. The contention of the parties is
that the entry recorded in the CR of the applicant for the
year 1975-76 is not an adverse entry but is suggestive
entry. The record of the proceedings of the selection
committee is not before us and we are of the view that the

selection committee is constituted by very semior efficers !

and the members of that committee would have considered

AV 4

the repert for the year 1975-76 in its right perspective

in which it should have been considered. In the case of

%
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Dr. Girish Behari (Supra), the Hon'ble Allahabad High Court

had held that the question whether on an overall assessment
of the merit of the petitloner,zﬁas entitled for selection
is within the domain of the selection committee and it is
not within the jurisdiction of the Court to make recomm-
endation for promoetion. The Court, therefore, refrained
from expressing any opinion on the question as te whether
the petitioner should be selected for promotioen to the high-
er post of Deputy Inspecter General of Pelice as the said
function was exclusively assigned to the selection committee
constituted under Gevernment of India's erder dated Aug.26,
1976.

19. After g1v1ngﬂzost anxious consideration te all
the peints raised before ﬁL, we are of the view that the
applicant does not dispute that he was considered for the
selection grade by the selection committee but we do net
find any force in his contentior that he was not validly
considered and the entries of 1975-76, 1980-81 and 1982-83
could not be takenm into consideration by the committee in
making its assessment about the merits of the applicant,

The entry of 1984-85 was not considered by the selection
committee as the same was not available in his CR upte Jan.
1986 and expunction of that entry will, therefore, net give
a fresh cause of action to the applicant fer considering
his case for selection grade w.e.f.1.2.1986 when some offi-
cers junior to the applicant were granted the selection grade
The case of the applicant can, however, be reexamined or |

reviewed by the selection committee in case the adverse

entries for the years 1980-81 and 1982-83 are expunged .
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20. The petition is accerdingly dismissed without
any order as to costs. ‘Ji#&‘“
MEMBER (A) 9\ MEMBER (J)

Dated: May 9 1988
kkb. /



