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Parmatma Prasad Pandey, §/o Shri Triyugi Narain Pandey
Rfo Village Nauwa Awal, Tappa & Pargana Haveli, Ditt.
Goralkhpar.

Applicant.
By Advocate Sri Swaral Prakash
Yersus

1. Union of India representing the Adminisiration
of N.E. Hailway, Gorakhpur, thiough the General
Manager, N.E. Railway, Gorakhpur,

2., Additional C.S.T.E., S.W.S, Gorakhpur Gntt.,

Gorakhpur.
3. G.M(P}, N.E.Railway, Gorakhpur,
Resodndents,
By Advocate Sri Lalji Siohs
IM"—-&M

Parmatma Prasad Pandey, $/o Shri Triyugi Narain Pandey
R/o Village Nauwa Awal, Tappa & Pargana Haveli, Distt.
Gorakhpur,

Asplicant
1l Pra h

| Yersus
le The Ist Addl.Distt.Judge, Gorakhpur

2. The Munsif Ist, Gorakhpur,

3. The Union of India, representing the Administration
of N,E. Rly, Gorakhpur thmough the General Manager,
Ne. £« Hailway, Gorakhpur,

4. The Addl.C.S.T.E., S$.W.S. Gorakhpuy Cantt,
Sorakhpur,
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9. The General Manager (B) . N.E Kailway,

Gerakhpur,
~Bespondents,
QEDER
B n'b D h > b

These are two T.A,s No.359 of 1986 and
1762 of 1987, The dispute in these two cases has
arisng out of one Civil Suit No. 823/84 which was
instituted befere the Munsif, Gorakhpur. Therefcre,
both the cases are taken up together and are being

dispesed of by one common judgment,

2, IThe brief facts giving rise to these Cdses

are that one P,P, Pandey was working as High Skill ed

Grade II Fitter in Helay shop, S.W.S., N,E, Hailway,
Gorakhpur. The pre-revi sed scale of pay was 13.330-480/~.
lhere is Chargeman 'B' Post in the grade of k.425-700/ =,
which is required to be fill ed:;rjm three sources. S0k

of the total postsare filled by direct recrui tment through
Railway Service Commission while 25% of the total posts
are filled by promotien. The remaining 25X of the total
postsare filled-in by direct recruitment from amongst the
Skilled Artisans having preseribed educational qualification
and being within the preseribed age limit. It is averred
that there were three posts of Chargeman 'B' and they were
required to be filled in according with the procedure

Prescribed therein, It appears that @a notification was

¢
wes issued on 24.3.83 and those who were eligible Skilled
Arti Sang, were required to apply for the said posts., The

applicant Parmatma Prasad Pandey also applied and he

Ili;m.S/_'

“PPeared in the test. Tﬁree Persons qualified and they
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wera § Shri Prem Narain Misra, Kamayan Singh and
and Parmatma Prasad Pandey (the applicant). The
appointment of P.N. Misra and Kamayan Singh was made
but the appointment to P.P, Pandey was refused on the

pretest that one post was reserved for s. Cs candidate.

Ihe contention of the applicant is that because no
enployee belonging to S$.C. candidate had qualified and
there was no indication in the notification that one
POST would be reserved for S.C, candidate, the refusal
to appoint the applicant on the said post was illegal,
He, therefore, filed the said civil siit with the prayers
that the plaintiff(appli cant) be declared as Inter-
Apprentice Chargeman 'B' in the scale of b.425-T00/~- as
against 25% quota for serving Skilled .ﬂtrt‘.:l::;4::1.rn<;;“‘.P the
mandatory injunction he issued di recting the defendants
(present respondents) not to select and appoint any

3.C. amd S. T, candidate on Tenaining one post of Chary e-

man 'B' in the said scale.

- The plaintiff(present applicant) had al so

moved an application that he may be permitted to file

the Suit wi thout service of notice under Section 80( 1)

of Code of Civil Procedure. The application for interim
injuction was also moved. The defendant(present respondents)
had filed written statementfand had taken the plea that

the suit was not maintainable without the noti ce under
Section 80 of C.P.C, and that one post was reserved for

Sa Ce candidata;and. therefore, the plaintiff/applicant

who was third man, could not be appointed. It was, further :

pPleaded that because of the 5.C. candidates having not
come out successful in the said test, it was decided

that bes® amonyst the failureswould be taken.
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4, The Musslf decided the application for

interim relief and rejected the prayer for interim
injunction. The plaintiff/applicant preferred an appeal
before the District Judge which was decided by the First
Additional Ristrict Judge on 12.10,84 and dismissed the
same. JThe order which was passed by the Munsif was
upheld. The matter of Civil Suit no.B23/84 ramained
pending but feeling aggrieved by the order which was
passed by the Munkif, rejecting the prayer for temporary
injunction and comfimed in appeal, the applicant pre-
ferred writ petitieon no.309/95., In the said writ petition
the notices were issued t the respondents and stay was
granted on 22.1.1995 to the effect that remaining post
for Inter Apprentice Chargeman '"B' be not filled in

by the respondents ne. 3 te %, incase the same had not
been filled in dready. Thus, the writ peti tion no.309/85
was pending in the High Court and Givil Suit no. 823/84 was
pending befoxre the Munsif. In the meantime, the Adminis-
trative Tribunals Act, 1985 came into eperation and

both these cases were transferred to the Tribunal and

ware registered here as T.A.s which are already mentioneds

S e The matter came up for hearing before the

Bench and a preliminary ohjection was raised if the matter
in civil s@it no.823/84 (now T,A.n0.559/86) would preceed
in the absence of service of any notice under Section 80 ’

of G.P.C. The Bench referred the matter to be heard |
""Fr'
by a Larger Bench because there was no clear opinien

¥

the point, Consequently, a Larger Bench was consti | .
which decided the issue on 08.9.94, helding that tl"!?;

transferred suit should be decided on the footing tha:

Al
for its Purpose Section gg °f the Code Sta:dfgm'
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After this deckion was rendered, the matlers have been

listed for hearing before this Bench,

6. N#e have heard the learned counsel for the
applicants-Sri Swaraj Prakash and Sri Lalji Sinha on

behalf of the respondents. The record is also perused.

Te The main question in this case 1s whether

+he menber of S.C. can be posted on the remaining thi rd

cost as Inter Apprentice Chargeman 'B' despite the fact

that the reservation was not invited and no member of

the reserved category had qualified. There 1s no di spute
that 3 persons were finally selected as against 25% of the
total postsby direct recruitment from amongst the Skilled
ArtiseBs and the applicant was one of them. It is also an
admitted fact that this applicant was placed at serlal no.3.
Firstt‘fz persons were posted but the applicant was not glven
the posting order on the plea that the third post was re-
served for S.C. candidate. In this cennection, the respon-
dents hdd taken the plea that there was a circular ef the 4
Kailway Board in which it was indicated that inthe direct ,,-—f
recruitment, reservation policy should be adopted. The res- 3
Ppondents admitted that no S.C. candidate had qualified but
in view of the ckrcular which was annexed with the appeal \E
hefore the District Judge, third post was to be filled-lin :
from amongst the pest candidate of failures, There is no ﬂ-rg,.-.—-_]
averment anywhere that the quota of S.C. or S.1. was all eady :
full. In such a situation, the reservation policy canno;t'f
ignored. Since the circuldr was quite clear on the poi"'

it was obligatory on the respendents o have kept one pﬁ b

~

f

reserved for the member of S.C,/S.T. members.

8. This point came sz; Consideration before

'-.Pg.é I.'.‘



Upreme Qourt in the cases B.K. Sabharwal
/s, State of Ponjab and Others 1995 GRS 1R

nLier nad Others : p ¥y st 1y gl

2 A cat and it was beld that the
wation should be against the post or cadre and not
jainst the vacancies. 1t was further reiterated that

the reservation should continue tUll the percentaje, Ire-

i S

served for $.Co/5.Ts, is achieved. The ratie of two
judgments is also 1o the effact that if any vielatien

ef the guide lines which were fixed in the two cases was
deone prior to 10.2.1995, it should nuhfbe taken intc oohn-
sideration because it would upset the premotions or sen=
iority which were given or determined in the past. The
cut off date of 10.2.1995 was fixed because the judgment
in the case of 'R.K. Gabharwal® @Supra) was given by their
4 Llordships on that date. For these re:sfﬁs. the claim of
the applicant on the third post wh:.ch reserved fors,C.

| ‘ candidate under extant rule, is not suppartad. The result,
therefore, is that their remalns ne mexit in T.A. 559/86

(civil suit no.823/84}, i—s—ﬁG&ﬁeiﬂﬁé

9. The High Gourt had granted the siay in Writ
Petition no. 309/85 (new T.A. 1762/87). Since the original
case of the applicant is found deveid of merits, thekr remains
no legic or rationale in continuing with T.A. 1762/87. In
other words, the interim stay which was granted by the

High Court, lowses its significancea Similazly their re-
mains no mexit in Wri:t Potition no. 309/85(T.A. 1762/87)

L
| 1D. In viegof the discussions made above, we come
! to the conclusion that both T.Ass no. 559/86 {(C.Suit m.323/§34)_
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(writ petition no.309/85) have no
I same are dismissed, The stay which was

.00 ¢ ‘ *g,l-l%ﬁ » Stands vacated . £’
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