Court no.2
Reserved,

CENTRAL ADMINISTRATIVE TRIBUNAL ALLAHABAD,

Transfer Application No. 544 of 1986, |

-

Jeet Nerain ves Plaintiff-
. applicent.

versus
Union of India vees Defendant-

respondent,

L .-..._..—_--.i e

Hon'blell .S . Misra-AM
Hon'ble C.S.Sharma-JM

( Delivered by Hon'ble D.S.Misra) ]

Original Suit No.l79 of 1984 pending in
the court of Munsif'I' Gorakhpur has come to us

on transfer under Section 29 of the Administrative

Tribunal Act,1985, b5

2. The admitted facts of the suit are, E

that the plaintiff, who was appointed es Hospital

Attendantw.e.f. 27.6.1964, was subsequently

promoted as clerk — in the scale of Rs. 2.0-400
gy and posted in the statistical office North- é
Eastern Reilway, Gorakhpur; that the reilway
administration illegally deleted the name of the
plaintiff from the Select list and consequently
cancelled his promotion orderas clerk in the
scale of Rs.260-400; that inspite of his various
representations to the Railway Administration to
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redress his grievances, the defencant( Railway-

Administration) did not pay any heed and the

&R//' plaintiff filed a suit in the court of Munsif
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Corakhpur, which was decreed by the II Addl.
Munsif Gorakhpur., The appeal preferred against
the saiq judgment by the Railway Administration
was also dismissed by the II Addl. District

Judge, Gorakhpur. Consequently the plaintiff was

promoted as clerk vide order dated 11,3.1982 of
the Genceral Manager(P)., In the present suit the |
plaintiff's grievance is that the Railway Administ-l
el ration illegally posted him in the office of the
Chief Hospital SuperintendentNorth-Eastern Railwey,
Gorakhpur and not in the statistical office., It is |
alleged that had he been posted in the statistical i
office, he would have been promoted assenior-délerk
in the scale of Rs,330-560 w.,e,f. 1.10,1980
consequent upon the restructuring of the clerks
of statistical office, The plaintiff submitted
representations to the Railway Administration which &
did not pay any heed to him. Though the plaintiff
is senior to others, he is still working in the
scale of Rs,260-400 whereas his juniors were promoted
in the scale of Rs,330-560 w,e,f, 1,10,1980. The |
plaintiff has further alleged that conseguent
| on the decree in his suit, the plaintiff became
entitled to péyment of the difference of weages
which he would have received , had he been promoted
as clerk in the scale of Rs,260-400 from 1l,10,1980,
The plaintiff has claimed arrears of wages amountingf
to Rs,.2468/30 P, from the Railway Administration .
 for the period 17,5,1977 to 1,10.1980. The R

plaintiff hes also claimed difference of wages as
\&i/ clerk and .as senior clerk w.e.from 1.10,1980 to
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31.5.1984 approximately amounting to Rs.5500/-. The
pleintiff has sought & declaration that he is
entitled to get the payment of wages for gazetted
holidays, restricted holidays, and second saturdays

from 17,5,1977 to 12,3,1982, while he was utilized

B e mg————

in hospital as he is-to be deemed to have beeéen
working as clerk in the scale of Rs,260-400 w.e.f.
17.5.1977 and that he is entitled to promotion as
senior clerk in the scale of Rs,330-560 w,e.f.
1.10.1980, the date from which his juniors have
been promoted in the stetistical office North Eastern

Railway, Gorakhpur, |

3. The defendants denied the claim made
by the plaintiff and contested the suit on the
grounds, thet the suit is undervalued and the court
fee peid is insufficient; that thesuit is barred
by Section 48 of the Specific Relief Act; that
the suit is barred by principle of estoppel and
acquescence; that the suit is barred for want of
legal end valid notice under section 80 CPC; that
the plaintiff was promoted as Dresser purely on
ad hoc basis and he was not eligibleto be called
in the selection for the post of clerk and as such @~
his appearing in the selection for the post of
clerk was found to be irreguler and his name was
deleted froﬁ the panel of clerks reverting him back
to his parent department; that subsequent to the
decree in plaintiff's suit and dismissal of the
Railway Appeal, the pleintiff was posted in the
office of Chief Medical Officer, Gorakhpur and his
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pay was refixed w,e,f., 17,.5,1977 and he was also

paid arreers of salary from 17.5,77 to 11,3,1982
the dateof actual posting of the plaintiff as
clerk in compliance with the judgment of the

- e .

court; that since the plaintiff initially I
belonged to medical department, so he was posted ?
back as clerk in his parent medical department E
and there was no defiance of the verdict of the %
court in this regard es alleged by the plaintiff;i
that since the ststistical department and |
medical department are two different promotional }
units and as the plaintiff was posted in the |
medical department, where his lien existed, so

he has to seek his promotion as per his seniority
position in the medical department; that the
plaintiff has no right to claim seniority in

the statistical office as he is working in the
medical department; that the promotion to the
post of senior clerk from that of junior clerk

is done on the basis of senio=rity cum suitability !
unitwise and he will get his promotion in the
medical department on his turn; that none of his
juniors in the medical department has been
promotedto the post of senior clerk;that the
assertions made in para 12 of the plaint are

merely besed on conjectures and the claim of the |
petitioner for wages on account of casual leave, ]
restricted holidays, second saturdays, and ;
gazetted holidays was not permissible under the

rules; that it is incorrect to say that the
pleintiff is entitled to receive any difference7
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wages as clerk and senior clerk amounting to Rs,
5500/~ or any other amount claimed by him for the
period 1.10.1080 onward; that it is wrong to say
that the plaintiff being scheduled caste candidate,
is entitled to get his péomotion-as senior clerk
on exchange basis; and that it is emphetically
denied that anythinghas been done by the Railway
Administrationto harass the plaintiff because of
his filing the suit ageinst the Railway Administra-

tion as alleged by the plaintiff.

4. The plaintiff has filed reply to the
written statement in which the averments made
in the plaint were reiteratedand the allegations
made by the defendants were denied, The plaintiff
asserted that had the order dated 17.5.,77 been
rightly implimented and had he been posted in the
stetistical department, he would have got the
promotion w,e,f. 1,10,1980, The plaint%ff filed

annexures 1 to 12 in support of his claim.

5. We have heard the learned counsel for

the parties and have gone through the documents on

record, The main point for consideration in this case

is whether the plaintiff is entitled to be posted
in the statisticel department w,e.f. 17.5.77.
Learned counsel for the plaintiff has contended
that the judgment dated 20,3,1980 passsed by Munsif
II Gorakhpur in suit no.,735 of 1977 which was
confirmed by the Distript Judge,Corakhpur in appeal
and the Hon'ble High Court in Second Appeal,clearly

stipuletes such an order. The operetive portion of
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the judgment dated 20.3.1980 of Munsif-II
Gorakhpur directs the Railway /dministration,
Corakhpur that the pleintiff should be allowed to i
work @s clerk in the scale of Rs.260-400 in l
accordence with order no,E/210/14 PT/4/2/8 dated |
17.5.1977. The petitioner has filed copies of the
judgment dated 20,3,1980 of Munsif-II Gorakhpur |
-%- (annexure-1), judgment deted 25,3,1981 of the
Addl, District Judge,Gorakhpur(annexure-2), order
dated 16.,9.1981 pessed by the Allahabad High
Court (ennexure-3) and the order dated 17.5.1977

s e . e s A g 2

(annexure-4), A perussl of annexure-4 woiif show
; : t { i

thet by this Order thezpplicant waﬁfaggblnted as a

clerk in the scale of Rs,260-400 and posted in

the statistical department FYFIALYL /7 //FLLHL /44T

The contention of the defendants is that the |
order of the learned Munsif did not stipulate the
posting of the plaintiff in the statistical
department, In view of the unembiguous wording

in the judgment of the learned Munsif, this
contention oi the defendants is not correct. On
the other hand, the contention of the plaintiff

finds support from the observation of the

learned Munsif,

6. The contention of the plaintiff that
had he been posted in the statistical department
after promotion, he would have been promoted as a
senior clerk w,e.f, 1,10,1980 under the restructuj: =
-ring scheme does not require any proof, After

\Gg/rtckoning his seniority in the statistical
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department w,e,f, 17.5.1977, he would have been
promoted to the grade of 2 senior clerk as his
juniors were already promoted., This fact has not
been denied by the defendants. The cdefendants have ?
élso conceded that the plaintiff was not due for
promotion in the Medical Department even-aftor
reckoning his seniority w,e.f, 17.5,1977.Learned |
counsel for the defendants has argued that when the ?
applicant was posted as @ clerk in the Medical |
Department on 11,3,1982 as a follow up of the order
of the Hon'ble High Court, the plaintiff did not
meéke any objection st that time. The plaintiff has
filed copy of a letter addressed to the Chief
Personnel Officer N.E.Rly. Corakhpur in which
he has claimed wages for working on national
holidays, overtime alloweance, promotion es senior
clerk and difference of arrears of pay of senia |
clerk emountingrto Rs.150/- p.m.. The date on which |
tﬁis representation was méde is not given ig?g¥;the |
filed by him Kt~ ' It
representation/eHoviever, from a perusasl of the
letter dt. 22.2,1984 of the Chief Hospital Superin-
tendent LNM Rly, Hospital, Gorakhpur addressed to
General Manzger(P), copy annexure-8, it appears L~y
that the above-mentioned representstion wes made
sometime before that date,i.e., 22.2.1984, The
petitioner hes not mentioned the date on which
his juniors in the panel found suitsble for promot= ;
ion from Class-IV to that of clerk, were promot ed |
as senior clerk, However, this information can be - =
obtained from e perusal of the notice under Section
80 C,P.C, given by the plaintiff before filing the
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sutt. In this notice the plaintiff has claimed
arrears of the difference of the pay as clerk and
95 senlor clerk w,e.f, 1,10,1980 +g 31.5,1984, In
the plaint, thelplaintiff has claimedlitrng he |
was suffering the loss of Rs.180/~ p.m. from
1.6,1984, From this it can be inferred that the
orders of promotion of some of his juniors ip
the panel referred to above as a result of
restructuring and reorganization was passéd some- |
time in the year 1984, although the order became
effective from 1.10,1980, It is after thisdate
that the plaintiff realisedthat had he been i

working in the statistical department, he would

have been given proforme promotion w.e.f, 1,10,80.

7. From the above narration of events
it is established that the plaintiff's grievance |\
1s genuine and he can not be deprived of his
cdue rights, merely because he did not protest
against his posting in the Medical department
in March, 1982 when he was posted there., The
pleintiff's conduct was quite natural as he could

place
not forese the happening which took /at a later

n

|
déte., In his plaint the pleintiff has sought an !
alternative relief that he may be promoted |
in the Medical Department itself where some posts :
of UDC are still available but which are to |

be filled by general candidates. We have

that the request of the Plaintiff is reasonable
~ and should have been acceeded to by the Railway

&&/ Administretion, We are also of the opinion that the
)
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plaintiff is entitled to promotion cs Upper
Division Clerk Wee f, 1,10,1980, the date from
which his juniors in the Statisticsl Cepartment
have been promoted. So far es the payment of

arreers is concerned, the plaintiff is also

gezetted holidays, restricted holidays, and second
saturdays for the periods L SNLE to 12.3,1982,
while he was utilized in hospital, though he

was deemed to have been working as clerk in the
Scale of Rs,260-400. The plaintiff has not

furnished details of such employment and the

defendants have denjed the claim of the plaintiff, .

Ve are of the opinion that this clazim of the

plaintiff is not maintainable,

8. Other points mentioned in the
written statement of the defendants were not
pressed before us and therefore, we are not

discussing those points,

9., For the reasons mentioned above, the
n

suit is decreed accordinglyE zE}hout any order

asi to costs,
k%’? M

A.M, ' J.M,
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