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and permanent injunction ha&”ﬁffi}ii
from the Court of XI Additional ,

Act KIII of 1985,

2, It is alleged by the plaintiff thaﬁ 1 v
joined the service as a Diesel Cleaner in'ﬁﬁﬁ "__
Northern Railway,lughalsarai on 4.8.1965 aftﬁn+§§§{ff
selection, the plaintiff was holding this post till
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he was illegally removed from service under illegai-“lé

order dated 27,6,1969 passed by the Assistant Perso-

nnel Ufficer, Lucknow onthe ground of his unauthoris‘f?
absence., According to the case of the plaintiff, helﬂf

regulsrly attended his duties till 7.3.1968 and :Ef
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thereafter, on account of his involvement in a crlmimr;
al case under Section 302/34 IPC, he was arrested amd

sent to jail. He was released on bail on 15,4, 1969 {
under the orders of Allahabad High Court. On his 4
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by the re5pondentsi

obtain the orders for jalnib““ﬁ““‘“fﬁﬂh

the present suit after gmv&ng'.

Section 80 Code of Civil Procﬁdun

jon that he continues to be in the s

r the defendant-respondent no.l as a Bias 21 sﬁa 2aner
unaffected by the illegal and void order ﬂ§§fé

97.6.1969 of the termination of his services L';;... |

for permanent injunction to restrain the defen -

ants from denying him the right of service.

3. The s&it has been contested on behalf
of the defendant-respondents and in the written
statement filed on their behalf, it has been
pleaded that initially the plaintiff was engaged
4s a substitute by the Bivisional Mechanical
Engineer (Jiesel) Mughalsarai on 4,8,1965, He

{; was selected for appointment as a Diesel Cleaner 1
and placed on the panel notified on 21.11,1966, |
The plaintiff attended the duty‘from 8 hrs. to
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case and he Was *wr@pjf
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years service on

advisable to take him:ﬁ_

*a

orised absence and in plﬂ'.:sl
Indian Railway Establishment :
referred to as the Gode)“:ﬁter gixsnhiranjn
his services were termineted. Tha-gggmaﬂ;ﬁﬁﬁfsr;mﬁ“ﬁ~l

wan Ram, ASM was different than the casa*QQAEyq ? -‘
plaintiff. He had neither absconded from-ﬂunvtny |
had cuncaaled the factum of his arrest and dd@% ﬁﬂnp
in the jail and he was an employee of long sﬁandinﬂ

As such, the case of the plaintiff could not be daaaj_wﬁ
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with at par with that of Ram Samujhawan Ham, ASM, 'rj?
The services of the plaintiff were thus terminated

in accordance with law, He had a right to challenge
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his termination by filing an appeal under rule 19

3
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of the Railway Servants (Discipline and Appeal )Hules,
1968, which he did not do and as such, his suit in the :

Civil Court is not maintainable. Cer,taairi ther legal
pleas such as the bar of Zection 80CPC, provisions of

Industrial Yisputes Act etc., were also raised.

4, We have heard the learned counsel for the
parties and have also carefully perused the record

in the light of their submissions, It is not in
dispute in this case that the plaintiff having joined
his services on 4.8.1965, had not completed 3 years




of one mbjg, ;" f‘% rom the ¢
of Rule 149 ﬁf‘ ‘l‘: e Jb:;ap_{; , The ca
respondents is-tﬁa%\ﬂ~ﬂuﬁﬁmﬁtiﬁﬂ&£ﬁ

jon of service on the g > C aig,u of unauthorised

under rule 149 of the Cuﬂa,
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services of a railway servan‘h ‘wno has no
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any lien on a permanent post can be t

P —f
|E.' J!

notice of 14 days.

~ 5. The plaintiff has placed his rali
j =

which is blameworthy for the Government servant
the context of Conduct RKules would be misconduct.
Gross or habitual negligence in performance of du‘ty
constitute misconduct for disciplinary proceedings. f1
Reliance was also placed on Amar Singh Vs. District
Magistrate Fatehpur and anolier ( 1977 A.L.J=36) in
which it was held by a Division Bench of the ﬁllahab-aa;:
High Court that the Court can always go behind the
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of showing cause, vm ¥
of Art,31l of the Constiﬁiﬂ_;@ and his terminatiol
is void and illegal, -~

6. In our opinion, the conten i%}f of both F?{f y d

: the partles in this casantﬂ.misplae-»#riﬂaiﬁﬂiﬁwu f-h’ fgﬁ

5 the plaintiff had not completed 3 years aa*ﬁﬁf ?; | :{;
by the time of his arrest on 10.3.1968 but bﬁul : -

had completed more than 3 yedrs by 27.6. 1969 w

the order of termination was passed. The orden_‘

of terminatioqzsgséed on 27.6.,1969 on giving a

month's notice without assigning any Cause. The
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plaintiff was, therefore, treated in service upto

i e

it
I SR

27.6.1969 and by that date, he had completed the
services of more than 3 years and he could not be

removed from service by following the rule of a

temporary railway servant of less than 3 years

<g Standww% Tie letter of the defendant no.2 dated

15.5.1978 in reply to plaintiff's representation
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throughout und-r-%ﬂw impression
of unauthorised abgﬁja;
10.3,1968, he was neamﬂgﬁfﬂﬁﬁﬁﬁﬁﬂf?'i
order of the tarminatiﬁ53¢ﬁ ;;%?E%33
completed 3 years service. ‘
mind of the defendants was tﬁgﬁ %ﬁyﬁﬁiﬁiﬁﬁgiwf;
facts of his arrest and detantion Efﬁaﬁﬁﬁgﬁgg,
plaintiff committed a misconduct and"*;*
disclosed to the railway authorities abai;

involvement in the criminal case and his arﬁ'

in pursuance thereof. We are, therefore, ﬁf ﬁ'

view thaet in such a case, the defendants shoule :
have given the plaintiff an opportunity as to wh
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he concealed these material facts from the SUpe»uéﬁ

authorities and did not report about his invaluuﬁ

in the criminal case to the authorities at the

sarliest. This can be deliberate as well as und&
compelling circumstances due to his confinement {‘
jail for a long period. We are, therefore, of tha
view that the services of the plaintiff, after his
having completed more than 3 years on the date of %
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Hegarding his sala

o :

the competent authority shall

orders accordiig to relevant rules,
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will not prevent the defendants 1ro
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against the plaintiff under*ihﬁ#}ﬁ?@ﬁ@@@gm;-
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the liailway Servants (Disciplfﬁﬁﬁﬁgﬂgqa
hules, 1968 for the alleged miscondﬁff-

costs.

P P i

51,1987
Member (A)

"

Dated § .1.1987
kkb




