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CENTRAL ADMINISTRATIVE TRIBUNAL ALLAHABAD,
FEHRH R
Transfer Application No.486 of 1986
Bamdeo Singh and others vesesse Plaintiffs~Applicants |

Versus

Union of India & another e...e. Defendants-0Opp-Parties,
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Hon'ble S, Zahesr Hasan, v, C,

Hon'ble Ajaqy Johri, A.M.

(Delivered by Hon'ble Ajoy Johri)

1% Suit No. 50 of 1984, Bamdeo Singh and two
others v. Union of India and another, has been received

on transfer from the curt of Munsif, Hawali, Varanasi.

a:,
2. Accordino to pleintiffs, th%yuara appointed

in cless IV catecory end were called for a suitability
test for the post of Coding Clerk and after having been
Pound suitable they were promoted and posted as Coding
Clerks on 23.1.1977, 1.1.,1977 and 19.4, 1980 respectively.
They claim that they were pmumﬁ}ed reqularly as ad-hoc |
prnmotiﬁns could not be made in vacancies expected to i
to last over three months vide Railuay Board letter

no E(NG)73/PMI /222 of 23,.2.1974, They have also earned
their reqular increments, They hau;#;gﬁgﬁgérned a
prescriptive right for being confirmed to the post of
Coding Clerk as they have worked for more than two
yaars.'Thay also seek protection of the directive on
protection against reversion on more than 18 months

continuous officiating service., The defendants have

threatened to deprive them of the post of Coding Clerk
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on 19.1.1984, They have, thersfore, prayed that a
permanent prohibitory injunction be issued restraining
the defendants from disturbing them from the pes t of
Coding Clerk and to issue a decree declaring that they
are entitled for confirmation to the post of Coding

Clerk on completion oftwo years continuous service,

3. ThEt daf’Ethl‘ltB' case iﬂ thﬂt plaintif'? HD.Z!

Babu Lal, is a staff peon not belonging to transp.group
and hence has no claim to thepost., He did not apply for
selection and is also not eligible, Plaintiffs nos. 1
and 3 have avenue of promotion as S/Man, L/Man, ete, .
They have no dirsct avenue to the post of Trains Clerk
which is a selection post, The plaintiffs were not
selected or émpanalled and have no right for the posts,
They A:JR&?Lt to work as Coding Clerks purely on adhoc
basis, Adhoc arrangements can last more than three
months, They have not been posted as a regular measure,
For selection posts suitability test are not done,
Earning increments does not give £hem any right for
confirmation or to hold the post, The 18 months
officiating rule is not applicable to them, They have
not been threatened, The plaintiffs have not been
selected or empanelléd for the post of Trains Clerk/
Coding Clerk nor have they avenue of promotion to these

posts,

4, We have heard the learned counsel for both
the parties and have alsqparusad the case file, Tha
main contentions of the learned counsel for the
plaintiff;;;ggh that the plaintiffs have been working
as Coding Clerks for a long time after having passed

the test, they were working against the promotional
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quota,adhoc promotions are governed by Board's letter
of 23.2.1974 (paper Y of documents) and they are :

entitled to be confirmed in terms of Board's letter of

23,10.1973 (paper 11 of documents), They have also

crossed the Efficiency Bar and are hence competent to

hold the post, According to him when the plaintiffs
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claimed their rights they were told that they have no
avenue of promotion to this post, Since no papers have
beanTiled in rebuttal in regard to their having been
selected the balance of convenience should be in favour
nﬂ%he plaintiffs, While the learned counsel for deFandantQ
has submitted that no selection has been held, If at all
only a written test was held and they were officiating

on adhoc basis and have, therefore, no right to continue.

5. The Service Books of the plaintiffs are
placed in the suit file, The principal related entries

in their cases are :-

i) Bamdeo Singh :-~ Worked as peon with

Dy,Dir, Rail movement, transferred to D.O.Sﬂﬂyﬁ
Mughalsarai an 20.6,1969, confirmed as Lampmani}
put to work as officiating Trains Clerk on
stop~-nap measure uw.,e.f. 23.1.1977, working

as such on 1.,1.1985.

1i) Bharat Kewat:- Worked as substitute g

3 |
peon in B.0.5,(T) Office, Put to work as §

j
Trains Clerk on stop gap measure on 10,4,.80,
working as such on 1,4,1985,

iii) Babgo Lal :- Worked as Peon in
0,0.5.(T) Office, put to work as Trains Clerk
WweBsefs 2,1.1977 on tampnfary local stop gap

measure, working as such on 1,1,1985,



Thus all the three plaintiffs had besen working as peons
in Opsrating Branch under D,0.S5.(T) and they were put
to work on adhoc basis as Trains/Coding Clerks till

replaced by selected persons,

6. The learned counsel for defendants has

challenged the authority of the letter of 9.2,1976

A — -.:'

regarding staff having qualified at the Written Examina-

£ tion on 9.2.1978 (S1l.No.4 of papers submitted by the
plaintiffs). As the service book shous, the plaintiffs
had been put to work as officiating Trains Clerk/Coding
Clerk through a specific order, It is difficult to
believe that the list of persons asked to appear in the
viva voce test on 17.2.1978 will be a forged document,
A similar order was issued on 4,12.1982, The only
difference is in the reference, The letter of 9,2,1978

?9//ff has reference No,E/Rect/TNC/MGS yhile the letter of

N 4.12.1982 has reference no,E/Stha/Gari Lipik/Chaturth
Varg/Padonati/Mogal/82, The Firét léttar is in regard
to recruitment and the second in respect of promotion

']4,-—:‘ ! - " 3
against 33 1/3% quota. .'{c}&wﬂce v Qf?ﬂf\f{ 7’576‘01:17‘57:/ of—

7, Alsoc oné thing is clear that the plaintiffs

. have been allouwed to continue to work as Loding Clerks
for a long time and had never been reverted it cannot
be said thest their officiation is a mere stop gap
measure. It also runs counter o the directions of the
Railuay Bopard on this subject (paper no,9 of the
documents Railuyay Board's letter of 23.2.1974), WUe have
also not been advised of any extransous circumstances
which compellad the defendants to continue the

plaintiffs for such a long tims,
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8. The learned counsel for the plaintiffs has
relied on a judgment of this Bench in Registration No.61
of 1986 (T), Union of India v, Bhoonu Ram, delivered

on 14,8,1986, In this case an employee was promoted to

officiate as Trains Clerk and was awarded five increments
during the course of his officiation, so his continuous
officiating service against an existing permanent
vacancy was nearly 6% years, He had appeared in the
wricten test for selection against promotional quota but
he had failed in the test, He was also admittedly
promoted on adhoc basis on departmental quota., Though
he failed in the departmental test he was retained in
stuéizﬁgignd was not reverted on grounds that he failed
in the test, All thasalﬁgﬁmsngfthat his work was upto
the mark and his passing of the departmental test yas
considersd only as a mere formality, It was held in this
case that under the circumstances it was immaterial
that the plaintiff fa?iﬁtﬂ pass the departmental test
and, therefore, we did not find any justification to
interfere with the order of the learned Munsif, The
facts in this case are more or less similar and we see

no reason to take a different view of the matter,

g, The plaintiffs have been working as Coding
Clerks for a long time, They uere continuing on 1,1,1985,
B Fh wro aet A e Sudallils Feok,
They had appeared in the written tsst and quallfiadj<
The final results are not known. They are still weorking
on adhoc measure, They have by virtue of their long
working, withdut any complaints, gained a right for
regularization on the posts, They were peons in the

% | *7—
D,0.S.(T)'s nFPics. Thgfirittan test thngaéh which

they passed was not in the promotional avenue, They can
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be considered against the Direct Recruitment vacancies
to which any person could apply. Their prayer for

continuance on these posts deserves to be granted,

10, Cnnrirhatiun of an employee is done after !
he has been regularised in service, The plaintiffs are
4 still working in a stop gap arrangement, though by
virtue of having worked for such a long pariud they have?
. generated a right for themselyes to be considered for |
absorption against these posts, Eligible employess
should have been regularised or considered for confirma-
tion iﬁmadiatﬁly a permanent post becomes available
as a result of retirement/death/resignation of a perma-
nent Railway servant or due to the conversion of a
temporary post into a permanent one, An employee can be
confirmed only if a permanent post is available, flis
.appointment is reqular, i,e. after qualifying the
selection/suitability, etc, and he is otherwise due for
confirmation. It cannot be claimed on the plea that
since he has worked for two years in an adhoc capacity
2 . W oul
fgy/f jan employee should be confirmed against a permanant
vacancy, It is essential that he is first regularised,
The two years rule applisd to a reqularly promoted
employse officiating for more than two years but there
also a clear vacancy has to exists and he has to bhe g
fit for confirmation, The plaintiffB,oFFiciating only |
on adhoc basis, have, therefore, no right for confirma-
tion and their prayer in this regard is liable to be

rejected,

1. In the result the suit is disposed aof in

accordance with our above observations, The plaintiffs
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kshnuld be considered for ragular -Eiﬁrp'f

Bltrk/ﬂnding Clerk, They should not be 'nﬁfﬁ ted from ‘*'

their ufficinting capacity and once they haﬁﬁ“-é-ﬂ

regularised they should also be considered for
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: confarmation, The suit is disposed of ucnnrdinglye - ANeE
] : | _ qg& |
§ . Parties will bear their oun costs. u. r
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