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(Heserued) (Bench No.1)

CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD,

* % K % %

Registration No. 363 of 1986 (1)

Sri Kant Misra , . VS. « Union of Indis through the General

Manager, North-Eastern Aailway,
Gorakhpur,

‘m_,-

Hon'ble Justice Mr. S.Zaheer Hasan, Vice Chairman,

Hon'ble mMr, Ajay Jnhgi}_ﬂembersﬂz.

This Suit No, 940 of 1984 Shri Kant Mishra ys.
Unbn of India, filed in the court of Munsirf, Ueoria,

was transferred to this Tribunal under Section 49 of the
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Administratiye Tribunals Act (No, 13 of 1986),

The Assistant Loco Foreman filed 4 report against
Shri Kant Misra, to be described as ths plaintiff, who was
working as Fitter-Khalasi, that on 20.12.1983 at 3.20 p.m.,
the plaintife assaulted him. A shoy cause notice was
issued on 23,12.1983 to which the plaintiff replied on
30.1.1984, The inquiry ¥Z% concluded on 3,2.1984 and the
report was submitted an 4.2.1984, By the order dated
6.2.1984 the plaintiff was Te&moved from service with a
Finding that the plaintiff was a man of criminal type who
had creasted terpor in the shed ang NO0=0NE was prepared
either to give anything in writing or tp give evidence
againsgjgn the enquiry. It yas further observed, " ng
uitnesé'uill come forward to give evidence against
STi S,K.Mishra and as such, it is not Possible to ipnitiate

disciplipary Proceedings against 3rj S.KeMishra under

Rule 9 of the D.ALR, 19687in this case " 1Inp short,
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the plaintiff was dismissed from % ralluay service with
effect from 8.2.1984 without holding a departmental
jnquiry on the ground that 1t was not possible to initiate
disciplinary proceedings because due to fear the
yitnesses would not come to depose against the plaintiff.
B} The matter uwent up in appeal, and the following order
o
. yas passed by the appellate authoritys-

"] have carefully gone through the facts of the
case and Sri Mishra's appeal. Sri Mishra also
say me in my office on 12 .3,1984, He met me with
the knowledge that this case has been put up to
me. This itself is surprising how he became aware
of the movement of a canfidential fils.

Keeping in view his nuisance value, the
~ demoralising effect such incidences have on

supervisors and the erosion of discipline that
his reinstatement would cause, his appeal is
rejected., Punishment ayarded stands."

Aggrieved thereby the plaintiff filed the suit which

has been trans ferred to this Tribunal as stated above.

Plaintiff's case is that he never assaulted
the Loco Foreman as alleged, and he was falsely implicated

due to enmity.

The case of the Department is that it was not
possible to hold departmental inquiry. So, the plaintiff
was dismissed without holding a regular inquiry. According
to the rule where the disciplinary authority is satisfied
for reasons to be recorded by it in writing that iban e

[V¢ not reasonably practicable to hold an inquiry in the
manner provided in the rule, the disciplinary authority

may consider the circumstances of the case and make such
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The main guestion to be decided is as to
whethar or not it was reasonably practicah&%a hold a
reqular inquiry in this case. The only reasan assigned
by the disciplinary authority was that no witness would
be willing to come foruard to give evidence during
departmental inquiry because the Government servant
concerned (the plaintif?) was a man of criminal nature
and had created a terrer in the Shed. The lau on this
point was discussed in details by the Hon'ble Supreme

Court in the case of Union of India vs. Tulsi Ram Patel

1985(2) All India Service L,uw Journal page 145. The
matter was again discussed in details by the Supreme

Court in the case of Satyavir S5ingh vs. Union of India

&.%.R. 1986(1) All India Service Law Journal page 1

The Hon'ble Judge has laid down that whether it uas
practicable to hold ghe inquiry or not must be judged

in the context of whether it was reasonably practicable

to do so. It is not a total or absolute impracability
which is required by the second proviso to Clause (b) of
Art. 311(2) of the Constitution. What is requisite 1is
that the holding of the inquiry is not practicable in the
opinion of a reasonable man taking a reasonable vieu of
the prevailing situation. The reasonable practicability
of holding an inquiry is a matter of assessment to be made
by the disciplinary authority and must be judged in the
light of the circumstances then prevailing. The discipli-
nary authority is generally on the spot and knows what

is happening. The disciplinary authority is not expected
to dispense with disciplinary inguiry lightly or arbitrarily
or out of ulterior motives or merely in order to avoid

the holding of an ® inguiry or because the deparctment!s
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The recording of reasaoms is g must and the rescons

recorded should not be vague or just a Tepetition of the
language of the seccnd PToviso to clause (b) of Art, 311(2)
of the Constitution, The tiandlity given by Clause (3) of
Art. 311 of the Constituticn or an analegous service

rule to the disciplinpary authority's decision that it yas

consider the Circumstances, yhich according to the
disciplinary authority} made it come tg the ct-%\_
that it was not Feasonably practicable to hold the i
inquiry, If the court finds that the resscns are irrelevant
the order dispensing with the inquiry and the order of
PEnalty following upon it would be void, 1In considering
the relevancy of the Teasons given by the disciplinary
authority, the court will Not, 8Xk hcwever, sit in judgment
over the reasons like 2 court of first appeal in order to
decide whether or not the reasons are gérmane to Clause(b)
of the secrnd Proviso or an analogous service Hulg. The
court must put itselrf in the place of the disciplinary
authority =ng consider what in the then Prevailing
Situation g 'easonable man acting in a Teasonable manner
would have done, It will judge the matter in the light

of the then Prevailing situation and not as if the
disciplinary authority yas deciding the question whether
the inquiry should be dispensed with gop not in the ccol and
detached atmosphere of court ToOmy removed in time from

situaticn in question,



1n a Full Bench case of Allahabad High Court
reported in 1981 (2) S.L.R. page 451 (Maksudan Pathak

vs, The Security Officer) it was observed by the learned

Judges that mere inability or ine@ficiency of the
investigating authority to obtain evidence to prove the
charge cannot be a reason for dispensing with the
inquiry. In the last four lines of the note containing
the re~sons for not holding inquiry the following words

have been usedi-

"From this report of Loco Inspector/MUJ, uhile
on one hand it has been confirmed that the
incidence of assault was a fact, on the other
hand it has also become clear that in this

case no uitness will come forward to give
evidence against Shri S.,K.Misra and as suchy

it is not possible to initiate disciplinary
proceedings against Shri S.K.Misra under rule 9

of the D.A.R. 1968 in this case."

No effort was made by Sri M.K./garwal, ST. Divisional
Mechanical Engineer, Varanasi, whopassed the impugned
RARECOR S .
order to aap?qfﬁﬁgufrnm the witnesses of fact. He
could have summoned those witnesses and noted that
either they refused to come,or they refused to give:
evidence, ur’they denied their presence or they stated
that due to fear they were not willing to give evidence.
Nothing like thet wes done, At least the person who uwas
assaulted and who made a report end who can be described
as complainant of the case could be examined and on the
basis of the solitary statement of the complainant a

finding could be arrived at irrespective of the fact that

his statement was not corrabarated. Bmxggyaxahkuﬂ
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When there is Corroboratiye evid

€nce and it is Snatched
away by the person%agéinst whom it jis sought to
\ 2

be led,
they cannot pe
~37.

Permitted tg argue that the solitary
statement gf the complainant Should not pe believed

for want of corroboration,

that the complzin

In vieu of al11 the above, we holgd that the

1968,

This application (0.5
is allowed

and the appellate prder dated 13.3.1984 are sat aside,

The applicant is ordered to pe reinstate

d and in the ne
circumstances of the g

dismissal and reinstatement may
as leave gf any kind

including extraordinary leaye 88 may be
2

it is open to the Competent

authority to order a departmenta] inquiry de nouo

the applicant if they think that the facts and the

circumatances of the case gp

against

Justify, 1n the circums tances
DF the CESE,

parties are directed te boew fhaj
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