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Union of India & Another ....oafandants/ftagp mw-ﬂ_

Hon.S .Zaheer Hasan, V.C.
Epn. lay Johri, Al

(By Hon.Ajay Johri, A9e)

civil Appeal No. 266 af 1985 has becnSe |
R

roceived on transfer from the Court of District f'w?w*xf

Judgs Varanasi under Section 29 of the &uministxawﬁméf
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Tribunals Act XIII of 1985, The appeal arises out

of the decree and judgement of the learned Ist Muna;_

ing Suit Mo. 613 of 1983 fiadan mDhanf;;*

Varanasi dismiss
o N

f India and Others on

Sriuastaua Versus Union o

19.8.1985. According to the plaintiff appallang
the impugned ordem of 12.5.83 and 20,10.83 which

was the subject matter of the suit uas astablished

as illecal and void for non compliance of mandatory

requirements of departmental procedure and Article -

311'(2) of the Constitution and the Enquiry file Vi
: % ¥
vhich could reflect on thiﬂ illagality was not _«;ﬁ

prnducad by the defandant respondents and no adVarggwgf

inf

ite non prodyction.
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."inwrammﬂnta for 3 %a% u

'ﬁaﬁaﬂﬁvﬁithbut ﬂ@ﬁﬁ@ﬁﬂ@ﬁ@g_“

.'giﬂeﬁ‘ﬁﬂ.him. .ﬂ}gﬁ ﬁhﬂuuﬂ_x

is dona.

2re The case of the plaintiff appe llan‘l': j
he was working as a Training Examiner at Daﬁrz.’ |
Sone on Mughalsarai Qivision of the Eésta:n ﬁﬁiﬁ%?ﬁf
On 5.9.82 at Jakhim station, there vas a train

colli.sion and he was served with the chargashaat

"i

on 23,12,.,82 holding him responsible for the tné?h» ;f;'?

accident. He replied to the Chargesheet. An

enquiry was held by the Carriage and UWagon Sﬂpwtwﬁf;f

a 'J_G-"l-
o o "lu

and during thie course of enquiry he was not aumpliﬁﬂ
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vith the ducumEnts ‘relied upon as well as thosa uh_-' #E‘; o
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" further said that tha’ghﬁuﬁyg,nwgghfhﬁiﬁﬁ:{rﬁ
actually find any Pault uith t ﬁ ﬂjii;;ﬁiﬁﬁrgu;m.;w_; [

yet he recorded aduarsaly and

- M e the surmises and conjectures and issued ﬁbﬁ;r;

; - punishment order by a non speaking order. ﬂgg
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% E?* & by this order the appellant had appealad to tha

Divisional Railuay Manager who also summarllw e

b

réjacted the same by yet ancther non sﬁgaking e
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order on 20.10485% 0 Helhad tharefnfa préyed inrﬁﬁﬁgéi
syit that the punishment order of the D.ﬁ@E} Gaﬂﬁﬁaggf
and Wagon dt. 12.5.83 alonguith D.R.M's order aon
the appeal dated 20,10.83 be declared illegal -%f.éﬂ
and the defendant respondents be restrainﬂd Fraﬁ' o

implement ing and enforcing those nrdars; | i

defendant 3”@ e
S The/respondents! case @es that the plaintiff

%g/// appellant was the train examiner respaonsible for

examining the train which collided with another-

Ny causing serious loss of property to the railuay.

For his nealect of duty he was served uith major A
penalty chargesheet and an'anquiry was conducted : 1%

as per Disciplinme & Appeal Rules., The documents

relied upon uere supplied to the plaintiff appellant
and all reasonable opportunities uwere given to him.
Hence the charge that the punishing authority did

not apply his mind was baseless and there uas

: ; : . enough matarlal te hold the plaintiﬂr qppﬁmiﬁi
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R sa%isflad that the plaintiﬁfa :
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the punlshmant had been corrscbly fmiuJﬂﬂg
o i '
Tt W _ to the defendant raspnnﬂant& an admlnmsw%ﬁ qu

?J‘

- order cannut be nhallangad in a court*ﬂf

. . tharaf‘ure they submlttad that the c:.uig. Cuuﬁﬁ» :
no jurisdicticn to try tha case and tha impugnaﬂlhwhn“_
ifk uwere passed after affording all tha raaaunab;ggizf{fﬁf'

E | application of the mind, There was nothing wrong
E‘.
' . with the orders and therefore the syit was 1iabie
to be dismissed. { | ¥a, -gﬁ'ﬁ
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" The learned Trial Court had framed proper Iﬁﬁuﬁﬁ. .
Issue No.1 was uhether the orders dated 12.5. 53 and e,
50.40.83 was void, illegal and inaffective.  Isaticli
No.2 was whether the plaintiff anpellant was entitled J}

to any relief claimed and Issue No,3 was whather the -‘H

plaintiff appellant had any cause of action and the

suit was premature. On Issue No.1 & 2 the learned

”. ."?*' “ -'r .i

13:; - funs if had duelt on the point raised by the plaintif?
appellant that he uas nqt given Propeér papers. The
learned Munsif held that the prDSﬂnutinn witness
Mmadan fohan (plaintiff appellant) has said that

the rolevant papers uere given alonguith the

chargesheet. According ta him the Enauiry Officer
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‘relevant papers uere given to the plaintiff -

e | L bR
s,

stopping 1ncremants for 3 years uith fu 87
There is no doubt that the plaintif? appeli {

not given any hearing before the imposition "Cf;...,.‘ g

order. The learned Munsif had further nﬁaaruad
that a perusal of the papers indicates that a
defence helper was provided to the plainti%f
appellant and that a shou cause notice uas gluan
before the imposition of the penalty. The plalntiff
appallant had also appealed against the punlshm@ﬂt
order which was dismissed on 12+5.83, It uas

therefore held by the learned funsif that the

appellant before the enquiry was started and he
had full opportunities auailab}a to cross examins
the witnesoes stc, during the course of enquiry
and therefore tha_punish§Zﬁt&issuad as a result of
the enquiry was not illegal. ﬂagardiné the afdars

being non speaking the learnad (lunsif held that

the order dated 12.5.83 was a speaking order while

a copy of the order doted 20,10.83 had not been
sybmitted and therefore the Court could not examine
the same, . On the basia of these observations the
learned flunsif decided the issues No + 1 &%;,againab

the plaintiff appellant. On Issue No.3 the 1Earnad
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apd the vacuum certificates have aertlﬁmad Ehﬁg?jfﬁk it

continuity of the vacuum which was trusted h@gg'“

: T Driver and the Guard and thara?nra there was ﬁa#i;yzgd
micconduct or misbehaviour, tau Every mistake Gﬂul
ST not be termed as misconduct, Hothing El&a‘ﬂﬂ§q£ ﬁm&;.1\
'%}/ pressed before us. Ue had sent for the urigiﬂﬁi:;:‘j«:

file dealing with the disciplinary proceedings s
against the plaintiff appallant (FllE Na;GR/RE[ﬂ M;iwdf;
\)*5 dated 25.12.82). At page 78 of this file is an.

oid
order dated 20.10.83 on the appeal submitted byﬁﬁQgﬁﬁ;
_ | \ | I

L plaintiff appellant against the stoppage of lhﬂﬁﬂﬁ@ﬁw ;
for 3 years uith cumulative cffect, This order S

reads $-
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at page T4 uhareinwha hg %t? ested for cancellaviol [
5 ’5.5 g 5 .-‘,_:11«‘1
nf‘the puni&hmant and ?ar gmant nf pg gu-n%,;gfnvz. L

to explain his nasa in dﬁtﬂil alﬂhgg
helper. Dn this appaal the Biuiaiaﬁai'aaa_;rf 
Manager had ramarkadﬁﬁnﬁpﬂga ?5 uF thBWﬁ&&Efffrﬁjifj“

3 L

been correctly punished. The punlahmanﬁ~ ';:il ﬁ@ﬂﬁiﬁ”

The O. MoEs {C&U) had referred to tne ngﬁlcarﬁnﬁ;
q,- '
65 while putting the papers £a tha DlUlalﬂﬂa&'ﬂﬁﬁh{%g

o
I;"H

managef. On page 67 he had remarkaﬁ that agamn@ﬁ
charge fo.1 the continuity of the vacuum had besn
certified by the Guard., He had also certified
the correct jevel of vacuun in the brake*Uanw HE ﬁ$§§€%
exchanged sign nals with t he Oriver regarding eﬂhﬁég éf{i
of vacuum, 108 driver reduced the speed of the tré%%ﬂh‘
a2t SEB and also tosted the brake pouerl and found the ﬁ‘*
ame to be satisfactoly. From the above he concluded i

that at the +ime of starting the mouse had not cﬂmplﬁ-

i e el B, S

tely choked the vaocuum pipes. The mouce Was EU1dantly
live and was someuhere in the train pipe of the txgmn3¢
aﬁt BVeEnNn u1th this type of moving obstructiung the iﬁﬁl
vacuum leuel 1t the brake Van must have shoun Errati— .;
increase and the TXR by virtue ;?fgiﬁ experiance 2

should have been able tO detact the samé. Therefore

though thes TAR did his duty upto the satiafactinn

of the Driver and Guard he ahould have showun more i'-{
a1lertness and intelligence. Cn uharga No.2 the |
D.1.E. remarked that the Brake of pouwer uas adaquahs-g_;

and the charge did not merit serious nnnslderatibn.
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distance. The an&ﬂai brakﬁ puagphﬂl*

rocorded on the form ﬂanh UE.. Th%*“
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concluding his remarks said that the qh %
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anainst the TXR are of 1less serxuus mahurﬁ. %

Houever he has nut dlscharged his dut%%% math
responsibility and he racnmmandad stnppag@,uf
increments for 3 yEears, uhinh ha had 1mpnaed uid-«

his order dated 10.4,83.

Se We do not find anything wrong

punishment order., It is a speaking order
3 So

rightly held by thse learned Trial Court.

as far as the appellate. order i9 cunuarnad uE

that there is nNo indication on tha file to shnuf

that the D.R.M. had applisd his oun ning bofore

coming to the conclusion to reject the appeﬁi:'

had been guided by the remarks given by fhei'-”ﬁﬁ;fﬁ.;

oMe {C&U) on page 66 & 67 of the disciplinaTy oS
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requiremanta aof the Déiciilina & Appeal Rulﬂafiﬁgfgﬁ

e

A

sroceedings Fila of the plaintiff appallant ‘and ]fé
therafore the appellate ordar contravenas the :é’¢w;;%

1aid doun in para 22 of the; isniplina:y &-ﬂﬂ ?a

it T

Rules, 1968 which lays doun the prnnadurﬂ ﬁnrﬁﬁ

.r_' % t‘k E
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it should have been in the fitness of fha thfnfhitfiﬁ"

that the delinquents requests far being haa@& jﬁ;’l

should alsec have been acceded to.

HY In view of what has been atatad-abpﬁéi_

ve remit the case back to the appellate authority

to consider the appeal in accordance uith the rules

and give a revised uall cnns:n.qiargd spﬁakz.ng‘:hﬁ"

on the appeal made by thebﬁlaln iff appellant, Thafil-
A _
The o

appellate order of 20,10.83 1is quashed,

Civil Appeal No. 266 of 1985 is disposed of

‘accordingly. Parties will bear their oun costs, eI

Vice Chairman Membsr (A)
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Dated the_ *July, 1987
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