CENTRAL ADMINISTRATIVE TRIBUNAL,ALLAHABAD BENCH,

T.A. No, 86 of 1986
(6.8. No, 67 of 1984)

A, Uarghusa se o e oo

Plaintiff/
Defendant,
Versus
Union of India and others oo s as e Res pondents,
Hon'ble Mr, Justice K, Nath, V,C, ;
Hon'ble Mr, K, Obayya, A.M.
( By Hon'ble Mr, K, Obayya, A.M.) 2t

The above described suit has been received in this
Tribunal on transfer from the court of Additional Munsif,
Varanasi under Section 29 of the Administrative Tribunals
Act, 1985, The prayer of the plaintiff is for a prohibi-
-tory injunction to restrain the defendants from giving
gffect to the termination order of the plaintiff and
for a declaration that the plaintiff is continuing in

service and entitled to all service besnefits,

2. The case of the plaintiff 1is thst he was appointsd ~
as L.,D.C. in 1980 in the Records of 39 Gorkha Rifles,

Varanasi a defence establishment, in the grade of Rs,

o1

260-400, The appointment was in lieu of a-cnnbétant,

for e period of one year or till the auailébility of

a combatant clerk whichever uwas earlier, He sasrvad

the unit from 1,7.1980 to 29,6.1982, With intermittant
breaks, his service was extendad frnﬁ‘timu to time, ané
by the impunged ordef dated 20,12,1983 he was terminated
with 1 month's notice., The termination ordar.bacamn
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effective from 28,1.,1984, The order of termination
dated 28,2,1983 is under challenge in this suit,

3, It is contended by the plaintiff that his

appointment was in lisu of a combatant clerk and te

last till the availability of the combatant, but he \
was terminated even though, no combatant has baen posted

in his place, It is further cnﬁtsndld that juniors of

the plaintiff are still being continued and the principle
of' last come first go' has not been followed, It is

also contended that in terms of Special Army Order

dated 8.5.1976, employeesuhose services are terminated, It
are entitled for adjustment/alternative appointment

in other units and these orders were not observedin

the case of the plaintiff, It is alleged that the
termination of the plaintiff, uwithout a charge, or |
opportunity teo explain his cese, is arbitrary, discrimi.
natory and violative of the principles of natural

justice,

4, The suit is contested by the d-flndants; who

have filed a counter, The stand taken in the counter

is that Records 39 Gorkha Rifles, Varanasi is a defence
| establishment, Recruitment of staff is predeminantly

et

| from combatants, the ratio of combatants and non
combatants being 80:20; at times when thers is
defisiency in the combatant staff, civilians are
appnlnted as a stop gap measure for a period of 1 year
or till the availability of a combatant, whichever

is sarlier, In cese of continued non-availability

[ S

of combatants after 1 year; extension in 2 spalls of 6 ¢

months each is given to non combatants, and at the end ;

of 2 years service, the non combatants are listsd as
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surplus staff and adjusted in other units in the t
civilian vacancies, The plaintiff was appointed in the
combatant vacancy along with 7 others, After completion
of tuwo years service, the plaintiff was asked to stats
his willingness to be appointed in any other station,
but the plaintiff expressed his unuillingness, conseguent-
~-ly, his name uas not sent toc the surplus list maintsined
at the Army Head Querters for edjustment elsewhere, while,
the applicetions of 7 others amployses appointed along
with the pla2intiff were sent. The othar 7 employeas
who opted for sarvice 2t any station wers adjusted and 1t
the plzintiff's name was struck off the r6lls:- on
294641982, At his request, he uas appointed 2s 2 frssh
candidate ®n 1,7.1982 but this posting was considered
as irreqular by Army Head Quarters and his services
were terminated with one month's notice, It is nnntaﬁdnd
by the defendants that no civilisn can be ratainad‘at
one place for more than 2 years as a policy measure, As
per guide lines laid down in S,A.0.815/76, the civilian

2 years ¢
clerks who served for/in the combatant vacencies sre
treated as surplus steff and a list of such staff ig sent .
to Army Head Quarters for adjustment in other establishment,
The plaintiff was not willing to serve outside Varanasi 5
and consequently, he could not be adjusted in other
establishments, His appointment as a fresh candidate
in the 3rd extended spell W& irregular, hence he was

terminated, This terminetion is in accerdance with

Army Guidelines'y

Se We have heard Sri A.V; Srivestave, the learned
counsel for the plaintiff and $ri K.C. Sinha, learned ¢
counsel for the defendants. The learned counsel for the |
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plaintiff’s submissions were that the appointment

of the plaintiff was to% last till the appointment

of the combatant but he was terminated even without
appointment of any combatant , secondly, the order

of termination was passed by an authority Jower to

the appointing authority and the order is void on this
ground aloney His further submission was that ¢ivilians
appointed later who were juniors to the plaintiff

are still]l being retained and the rule ' last come first
go! has not been observeds He also pointed out that

the plaintiff®s initial sppointiment was through Employment
Exchange and it was not necessary for him to c ome
through Employment Exchange agein since the appointment
in the sicond spell was only in continuation of the
earlier spell’dy The learned counsel also submitted that
the termination of the plaintiff without notice or
opportunity was violative of the principles of naturael
justice® The JlJearned counsel for the defendant
counteredthésearguments by saying that the terminaticn

of the plaintiff was not as a result of any disciplinary
proceeding nor any charge was issuedy It was administra=
tive act as the appointment of the plaintiff was consi=
dered irregular being violative of the policy guidelines?
The termination order was passed by the Army Head
Quarters and the local unit officer communicated these
orderstd In this circumstances, the question of violatien
of principles of naturea}] justice does not ax se and

the order was passed at a higher level by a competent
authoritys The appointment of the plaintiff was adhoec

and on a vacancy of a combatanty Thg order itself
clearl]y indicated this position and the plaintiff had
no right for regularisation or for continuation g &
Conte{ .-.. :p;?
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guidelines and rules laid down by the Army Head
Quarters?d

6¢ We have given our aixidous consideration to
the rival contentions and also perused the records
Admittedly, the plaintiff®s appointment was in a
combatant vacancy and the appointment order clearly
indicated that the appointment was far-one year or till
availability of combatant which ever was earliert
It is also admitted that the offer of alternative
appointment was given to the plaintiff but that was
declinedy His appointment in the 3rd spell again as
a fresh candidate was considered irregular by the
competent authority namely Army Head Quarters which
approves the civilian appointments against the
non-combatant vacanciesyl We have carefully examined
_ Army Order

the instructions contained in ‘Eperial gf (SA0)8/S/76.
This order lays down the policy and the procedure
for adjustment of civilian employees in the defence
establishmentd T'he relevant para=3 is extracted
below: |
3. ® It is incumbent on all units/establishments

under the Ministry of Defence to report their

surpluses deficiencies to the authorities
mentioned in para 6 belows Vacancies of 3 months

S e VI

duration or less are not required to be reporteds

Vacancies of more than 3 months duration will
not be filled by units/ establishments locally
without being notified to the proper authorities
and eventually released by the Army HQ AG/ Org
4 (Civ) (b). Similar}y the services of an
eligible employee will not be terminated without

providing him an opportunity of being considered

for alternative appointment undex this AO@ The

i
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following categories of employees will not be
considered for adjustmenti-

(a) Individuals whose initial recruitmeat is
jrregular e.gs being overage at the time of
initia} recruitment, educationally/te€hnically
unqualified for the post, and / or not recnui ted
through'Epployment Exchange® unless irregularity
has been regularised by the comgetent authorityd”

There are also Army Instructidns issued from time
to time in the matter of employment of civilian in
lieu of combatant, We would also like to notice the
letter No, 84450/ SD 6B dated 13 Dec. 1979 which

reads as Unders

" Employment of Civilians in Lieu of Combatantis

Mﬂm_—#
1. Reference Army Instructions 186/66 and
151/67, para 2 (g) of this Headquarters letters
No, A/00Q37/DP=1 dated 23 Jun,1979 and No. A

23346/AG/Org 2 (MP) (C) dated 18 Sep. 19794

2, In accordance with the above quoted Army
Instructions civilian personnel can be emp loyed
jin lieu of combatanis, whenever essential, as

a temporary expedient, t11l such time as the
latter become available, This measure is
reported to only when the respective Record

of fices or centres certify that on account

of the noneavailability of combatant personnel, ;
it is not possible for tham'to £il1]l the

vacanciessd :
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initially employed for a period of one year only
with a clear stipulation that their services will
be terminated if a combatant becomes available
earlier and that there is no likelihood of the
sppointment continuing for a long period after
completion of one year's service, extension of sel=
-vice by another year in two spells of upto six
months each could be granted to them after issue

of certificate of non-availability of a combatant
by the commandant/ centre/ Record Office concerned,
Under no circumstances civilians employed in lieu
of combatants will be allowed to continue in service
beyond a pericd of 2 years, On completion of one
month?s notice of termination of service and

their particulars reported for adjustment under
SAQ/S/76.

(d} '"EEEEEEEERE N K B N N B

(6) 00000 ese anol

7. You are requested to bring the above decision
to the notice of all concerned for guiance and
strict compliance.

sd/=
( MC Gupta)

Mej. Cen,
Staff Duty Nideshak/DSD

For Deputy Chief of the
Army Staff§"

The above guidelines / Army Instructions clearly

- -
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indicate that appointment of civilian againsi the combatanté

vacancies can be resorted to only in certain exigencies.

Their appointment should be for a specified period beyond

_ that they should be absorbed wleswhere' One can see that
these guidelines are positive and that the civilian
— gtaff who are disturbed are not shown the door but jne

ebsOrbed in service , though not in the same station%

8.

The learned counsel for the plaintiff cited the
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following cases in support of his various contentions:
l, A.I.R. (1987) S.C. 1227, Union of India Vs  N§ Hare
gopal,

2. A.I.R. (1979) (1) CR Vol. 20, Manager Government
Press Vs, D.B. Belllappa,

3, (1988)(6) a.T;c. pagel86, Apita Kumar Sood and
others Vs, Secretary Ministry of Communicationd
The above decisions are on the point that the employer
is not obliged to give employment only to a candidates
sponsored by 'Employment Exchange' and that termination
of senior while retaining juniors is discriminatory
and that the termination order should be passed only
by a competent authority and not by an authority lower
to itd we accept these decisions so far as the general
propositions are concerned but they do not have any
direct bearing on the case before us,as the facts
are not similary As we have observed elsewhere the |
order of termination was passed by the Army Head Quartersi
and not by local officeryq Simijarly, on the Questions i
of seniors Vs. Junioxs, the pélicy of the Army is |
that after completion of 2 years, the seniors are
pent | out to other units and juniors are taken ingd
These juniors also after completion of 2 years are
sent oﬁﬂﬁ This goes on in cyclic processs In this
situation, the question of retention of juniors and termi-
=nation of senioré does not arises The seniors are |
given preferential treatment in that they are absorbed
on regular basis in other unitsg The point regarding
‘Employment Exchange' is that the appointing authority
ha;'. wider @008 choice to select candidates from among

‘h-
4

those sponsored from the Employment Exchange and others:
but the discration 3 fo whom to pelect. i
laid down that he should prefer outsiders to those
ka Contd ..%4 IOP/-MJF
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sponsored from the °Employment Exchange'; once an
Employment Exchange candidate is selected and appointed
for his re-appointment in the same ocrgnisation, he need
not come through the Employment Exchange once again; A
on the basis of his previous service he can be re=appoina .
ted, The case of the plaintiff is not one of re=appointe

ment But of a fresh appointmentd

9. We have considered the facts and circumstances

of the case; Appointment of civilians in a combatant
vacancy stands on a different footing, and it cen not
be compared to civilian appointments in civilian
establishments/departmentsy There is some leeway and.l'
flexibility in Government Departments and those appointed
-on adhoc basis can be regularised, provided the
sppointment is regular and the conditions laid down

are sat.isﬁed;* A AR combatant gets no right whatsoever
for absorption in a 'combatant!’ vacancyg This is |
understandable, since the Army would not like to have
non combatants in excess of their quota, as they would "
be a liability to the Army in 4its mobility and £ 1)(&d
operations@ In this back ground,Armyguidelines have

been laid down, The guidelines are rational, consistent
with the over all objective of Army Adminiatratiqn, Er
and provide room for ebsorption of excess non combatants
in other units, where their quota is deficients

o

10, After completion of 2 years term the plaintiff on
his own choosing requested that he be t:eqf’itd as a
‘fresh candidate' since he was not eligible to continue
in the same unit any furthery The Army regulation .
stipulates that freshers could be inducted only upon =
sponsorship from hlmmt-__'&cmge and nat otherwise. j
' | %\. Contd eee J--I.P/'j.
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We are of the view that the plaintiff's claim to b
a'fresher' with 2 Years of service in the organisation,

is not tenableg Such an dppointment is not in confdrmity

with Army 1nstructions.0theruiso, after every 2 years ¢
term, a candidate may seek agoinfgggzhcr' and continued

in the same unit, indefinitely, this is circumventing

the policy and instructions, In these circumstances,

we 3re of the opinion, that the order of termination

dated 28,12,1983 of the plaintiff does not suffer from

any arbitrariness or irregularities, being an order

confgrming to the Army Instructionsy

11, The plaintiff can of Course, claim absorption in
other units, as was done in Irespect of his other colleagues
on the basis of his past service, We consider that

a direction to the Respondents to cbnsider the case of

the plaintiff on par with those who have completed

2 years term, and absorb him in other units would meet
the ends of justiced we accordingly direct the respondents
to consider the request of the plaintifﬁéyaceived within
1 month of the date of receipt of a copy of this ordar,
and include his name in the list of surplus staff and

.
T - -
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absorb him in the next available c¢ivilian vacancy on
the basis of his past services The plaintiff will not i
however have any right to claim seniority over those

bove, parties to bear their costsy

Vié!’ e=Chairman |
Allahabady$ =
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